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LETTER OF TRANSMITTAL

HOUSE OF REPRESENTATIVES,
COMMITTEE ON WAYS AND MEANS,
Washington, DC

Hon. WiLLiAM M. THOMAS
Chairman, Committee on Ways and Means,
House of Representatives, Washington, DC.

DEAR MR. CHAIRMAN: In 1987, the Committee first published a
resource document entitled “Overview and Compilation of U.S.
Trade Statutes” for use by Committee Members and interested par-
ties in the international trade community. This document was
unique in that it contained not only an overview of the operation
of foreign trade statutes, but also an overview of the operation of
foreign trade statutes, but also an up-to-date statutory text of such
laws, which integrated numerous separate acts of Congress into a
single statutory compilation.

This document was so well received by Members of Congress,
congressional staff, government officials, the international trade
community and the general public that an updated version was
published in 1989 and updated and expanded versions were pub-
lished in 1991, 1993 1995, and 1997. In order to update the
changes in various trade statutes since the publication of the 1997
edition, the staff has prepared a new version, incorporating all stat-
utory provisions enacted through the 106th Congress.

As was the case with the earlier versions, the statutory authori-
ties selected are the major provisions of federal law which are di-
rectly related to the conduct of U.S. international trade. The com-
pilation is not meant to be a comprehensive treatise of every trade-
related law or program, nor does it cover provisions to regulate do-
mestic commerce. The laws and programs which are within the ju-
risdiction of the Committee on Ways and Means are the main focus
of this document and are discussed in the greatest detail. In addi-
tion, some of the laws and programs described may be within the
jurisdiction of other committees of the House of Representatives.
These provisions are included in order to provide a complete survey
of the principal trade authorities.

The document has been prepared by the Committees’ trade staff
with assistance from the Office of the Legislative Counsel and var-
ious government agencies, to which the staff extends its most sin-
cere thanks.
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Any suggestions on how to improve this document as a reference
tool in subsequent editions of this publication are always welcome.

Sincerely yours,

ANGELA ELLARD,
Staff Director & Counsel,
Subcommittee on Trade



PREFACE

The role of Congress in formulating international economic policy
and regulating international trade in based on a specific constitu-
tional grant of power. Article I of the U.S. Constitution sets forth
the various powers and responsibilities of the legislature. Article I,
section 8 lists certain specific express powers of the Congress.
Among these express powers are the powers:

“to lay and collect taxes, duties, imposts and excises . .
[and] to regulate commerce with foreign nations, and
among the several states. J

The Congress therefore is the fundamental authority responsible
for federal government regulation of international transactions.
Within the House of Representatives, jurisdiction over trade legis-
lation lies in the Committee on Ways and Means, based on its ju-
risdiction over taxes, tariffs, and trade agreements, Throughout the
history of U.S. trade law and policy, the Committee on Ways and
Means has been at the forefront of its development. The Commit-
tee’s jurisdiction ranges from regulation of tariff affairs, to regula-
tion of non-tariff trade barriers such as quotas and standards, reg-
ulation of unfair trade practices such as dumping, subsidization, or
counterfeiting, provisions of temporary relief from import competi-
tion and adjustment assistance, providing for bilateral and multi-
lateral trade agreements with foreign trading partners, and respon-
sibility for authorizing and overseeing the departments and agen-
cies charged with implementation of the trade laws and programs.

The difficulties of retaining and exercising full control over inter-
national trade matters within the legislative branch were recog-
nized by Congress shortly after enactment of the Smoot-Hawley
Tariff Act of 1930. In 1934, the Congress enacted the Reciprocal
Trade Agreements Act which delegated to the President authority
to negotiate international trade agreements for the reduction of
tariffs. This Act, which marked the beginning of the trade agree-
ments program for the United States, represented the first signifi-
cant delegation of authority from Congress to the President with
respect to international trade policy.

Since 1934, the delegation of authority from Congress to the
President has varied in scope and degree, reflecting congressional
concern over maintaining careful control of international trade pol-
icy. When the trade agreements negotiating authority granted to
the President expired in 1967, for example, it was not renewed
again until 1974. In the Trade Act of 1974, presidential negotiating
authority was substantially revised, extended to non-tariff as well
as tariff negotiations, and made subject to specific consultation and
notification requirements both prior to and during the course of ne-
gotiation. The Omnibus Trade and Competitiveness Act of 1988, in
addition to providing negotiating authority and explicit negotiating
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objectives for the Uruguay Round, expands the consultation re-
quirements between the USTR and the Congress and requires the
formulation of an annual trade policy agenda. Both the Uruguay
Round Agreements Act and the North American Free Trade Agree-
ment Implementation Act provide for the involvement of Congress
in a number of key trade policy areas. The Trade and Development
Act of 2000 marks important changes in U.S. preferential benefits
for the Canbbean Basin and provides such benefits for the first
time to the nations of sub-Sahanan Africa. Finally, legislation in
2000 concerning normal trade relations for the People’s Republic of
China represents the congressional views on the accession of this
important country to the World Trade Organization.

Due to the central role of Congress in formulating international
economic policy, an understanding of U.S. international trade law
and policy must begin with the statutory authorities and programs
which provide the foundation for our trade policy. This document
provides two essential tools for those interested in obtaining a bet-
ter understanding of U.S. trade law and policy. Part I contains a
general overview of current provisions of our trade laws. This over
view was prepared by the staff of the Subcommittee on Trade with
the assistance of the Congressional Research Service and provides
a thorough yet understandable explanation of how these laws oper-
ate. Part II contains a compilation of the actual text of these laws,
as amended. This updated statutory compilation incorporates all
major provisions of U.S. trade law and includes all amendments to
theses laws as of the beginning of the 107th Congress. While this
integrated text should not be treated as a substitute for official
public laws or the United States Code, it is an accurate and highly
useful document which integrates numerous separate Acts of Con-
gress into one text. We hope this document will prove useful to offi-
cial policymakers as well as the interested public.
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PART I: OVERVIEW

Chapter 1: TARIFF AND CUSTOMS LAWS
Harmonized Tariff Schedule of the United States

Historical background

The Harmonized Tariff Schedule of the United States (HTS) was
enacted by subtitle B of title I of the Omnibus Trade and Competi-
tiveness Act of 19881 and became effective on January 1, 1989.2
The HTS replaced the Tariff Schedules of the United States
(TSUS), enacted as title I of the Tariff Act of 1930 (19 U.S.C. 1202)
by the Tariff Classification Act of 1962;3 the TSUS had been in ef-
fect since August 31, 1963.

The HTS is based upon the internationally adopted Harmonized
Commodity Description and Coding System (known as the Har-
monized System or HS) of the Customs Cooperation Council. Incor-
porated into a multilateral convention effective as of January 1,
1988, the HS was derived from the earlier Customs Cooperation
Council Nomenclature, which in turn was a new version of the
older Brussels Tariff Nomenclature. The HS is an up-to-date, de-
tailed nomenclature structure intended to be utilized by con-
tracting parties as the basis for their tariff, statistical and trans-
port documentation programs.

The United States did not adopt either of the two previous no-
menclatures but, because it was a party to the convention creating
the Council and because of the potential benefits from using a mod-
ern, widely adopted nomenclature, became involved in the technical
work to develop the HS. Section 608(c) of the Trade Act of 19744
directed the U.S. International Trade Commission (ITC) to inves-
tigate the principles and concepts which should underlie such an
international nomenclature and to participate fully in the Council’s
technical work on the HS. The ITC, the U.S. Customs Service
(which represents the United States at the Council), and other
agencies were involved in this work through the mid and late
1970’s; in 1981, the President requested that the ITC prepare a
draft conversion of the U.S. tariff into the nomenclature format of
the HS, even as the international efforts to complete the nomen-
clature continued. The Commission’s report and converted tariff
were issued in June 1983. After considerable review and the receipt
of comments from interested parties, legislation to repeal the TSUS
and replace it with the HTS was introduced. Following the August

1Public Law 100-418, approved August 23, 1988.

2 Presidential Proclamation No. 5911, November 19, 1988.
3 Public Law 87-456, approved May 24, 1962.

4Public Law 93-618, approved January 3, 1975.

o))
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23, 1988 enactment of the Omnibus Trade and Competitiveness
Act, the United States became a party to the HS Convention, join-
ing over 75 other major trading partners.

Structure of the HTS

Under the HS Convention, the contracting parties are obliged to
base their import and export schedules on the HS nomenclature,
but the rates of duty are set by each contracting party. The HS is
organized into 21 sections and 96 chapters, with accompanying
general interpretive rules and legal notes. Goods in trade are as-
signed in the system, in general, to categories beginning with crude
and natural products and continue in further degrees of complexity
through advanced manufactured goods. These product headings are
designated, at the broadest coverage level, with 4-digit numerical
codes and are further subdivided into narrower categories assigned
2 additional digits. The contracting parties must employ all 4- and
6-digit provisions and all international rules and notes without de-
viation; they may also adopt still narrower subcategories and addi-
tional notes for national purposes, and they determine all rates of
duty. Thus, a common product description and numbering system
to the 6-digit level of detail exists for all contracting parties, facili-
tating international trade in goods. Two final chapters, 98 and 99,
are reserved for national use (chapter 77 is reserved for future
international use).

The HTS therefore sets forth all the international nomenclature
through the 6-digit level and, where needed, contains added sub-
divisions assigned 2 more digits, for a total of 8 at the tariff-rate
line (legal) level. Two final (non-legal) digits are assigned as statis-
tical reporting numbers where further statistical detail is needed
(for a total of 10 digits to be listed on entries). Chapter 98 com-
prises special classification provisions (former TSUS schedule 8),
and chapter 99 (former appendix to the TSUS) contains temporary
modifications pursuant to legislation or to presidential action.

Each section’s chapters contain numerous 4-digit headings
(which may, when followed by 4 zeroes, serve as U.S duty rate
lines) and 6- and 8-digit subheadings. Additional U.S. notes may
appear after HS notes in a chapter or section. Most of the general
headnotes of the former TSUS appear as general notes to the HTS
set forth before chapter 1, along with notes covering more recent
trade programs (and the non-legal statistical notes). These notes
contain definitions or rules on the scope of the pertinent provisions,
or set additional requirements for classification purposes. In addi-
tion, the HTS contains a table of contents, an index, footnotes, and
other administrative material, which are provided for ease of ref-
erence and, along with the statistical reporting provisions, have no
legal significance or effect.

The HTS is not published as a part of the statutes and regula-
tions of the United States but is instead subsumed in a document
produced and updated regularly by the ITC entitled “Harmonized
Tariff Schedule of the United States: Annotated for Statistical Re-
porting Purposes.” Changes in the TSUS became so frequent and
voluminous that its inclusion in title 19 of the United States Code
effectively ceased with the 1979 supplement to the 1976 edition.
The Commission is charged by section 1207 of the 1988 Omnibus
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Trade and Competitiveness Act (19 U.S.C. 3007) with the responsi-
bility of compiling and publishing, “at appropriate intervals,” and
keeping up to date the HTS and any related materials. The initial
document appeared as USITC Publication 2030. That document,
and subsequent issuances, have included both the current legal
text of the HTS and all statistical provisions adopted under section
484(f) of the Tariff Act of 1930 (19 U.S.C. 1484(f)). It is presented
as a looseleaf publication so that pages being issued in supple-
ments to modify the schedule’s basic edition for any year edition
may be inserted as replacements. Two or more supplements may
appear between the publication of each basic edition.

Unlike the TSUS, which applied exclusively to imported goods,
the HTS can, for almost all goods, be used to document both im-
ports and exports. The small number of exceptions enumerated be-
fore chapter 1 require particular exports to be reported under
schedule B provisions. That schedule, which prior to 1989 served
as the means of reporting all exports, has been converted to the HS
nomenclature structure. For certain goods that are significant U.S.
exports, variations in the desired product description and detail
compel the use of schedule B reporting provisions that cannot be
accommodated in the HTS under the international nomenclature
structure.

The HTS, like its predecessor the TSUS, is presented in a tab-
ular format containing 7 columns, each with a particular type of in-
formation. A sample page of the HTS is set forth on the next page.



HARMONIZED TARIFF SCHEDULE OF THE UNITED STATES (1997)

Annotated for Statistical Reporting Purposes

Rates of duty

suieadng | suth Aeice descripton ity !
General Special
7213 Bars and rods, hot-rolled, in irregularly wound coils, of
iron or non alloy steel:
7213.10.00 00 Concrete reinforcing bars and rods ... kg ... 3.4% Free (E,ILJ) 20%
0.4% (CA)
2.9% (MX)
7213.20.00 00 QOther, of free-cutting steel kg o 1.3% Free (E,ILJ) 5.5%
0.1% (CA)
1.1% (MX)
Other:
721391 Of circular cross section measuring less than 14 mm
in diameter:
7213.91.30 00 Not tempered, not treated and not partly manufac-
tured kg 1.3% Free (E,ILJ) 5.5%
0.1% (CA)
1.1% (MX)
Other:
7213.91.45 00 Containing by weight 0.6 percent or more of
carbon kg ... 1.3% Free (E,ILJ) 5.5%
0.1% (CA)
1.1% (MX)
7213.91.60 00 Other kg ... 1.6% Free (E,ILJ) 6%
0.2% (CA)
1.3% (MX)
7213.99.00 Other 1.3% Free (E,ILJ) 5.5%
0.1% (CA)
. ) 1.1% (MX)
30 Of circular cross section:
With a diameter of 14 mm or more but less
than 19 mm kg
60 With a diameter of 19 mm or more .......cc.ccoouce kg
90 Other kg
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The first column, entitled “Heading/subheading,” sets forth the
4-, 6-, or 8-digit number assigned to the class of goods described to
its right. It should be recalled that 8-digit-level provisions bear the
only numerical codes at the legal level which are determined solely
by the United States, because the 4- and 6-digit designators are
part of the international convention.

The second column is labeled “Stat. suffix,” meaning statistical
suffix. Wherever a tariff rate line is annotated to permit collection
of trade data on narrower classes of merchandise, the provisions
adopted administratively by an interagency committee under sec-
tion 484(f) of the 1930 Act (19 U.S.C. 1484(f)) are given 2 more dig-
its which must be included on the entry filed with customs officials.
Where no annotations exist, 2 additional zeroes are added to the
8-digit legal code applicable to the goods in question. The goods
falling in all 10-digit statistical reporting numbers of a particular
8-digit legal provision receive the same duty treatment.

The third column, “Article description,” contains the detailed de-
scription of the goods falling within each tariff provision and statis-
tical reporting number.

In the fourth column, “Units of quantity,” the unit of measure in
which the goods in question are to be reported for statistical pur-
poses is set forth. These units are administratively determined
under section 484(f) of the Tariff Act of 1930. In many instances,
the unit of quantity is also the basis for the assessment of the duty.
For many categories of products, two or three different figures in
different units must be reported (e.g., for some textiles, weight and
square meters; for some apparel, the number of garments, value,
and weight), with the second unit of quantity frequently being the
basis for administering a measure regulating imports, such as a
quota. If an “X” appears in this column, only the value of the ship-
ment must be reported.

The remaining columns appear under the common heading
“Rates of duty” and are designated as column 1 (subdivided into
“General” and “Special” subcolumns) and column 2. These columns
contain the various rates of duty that apply to the goods of the per-
tinent legal provision, depending on the source of the goods and
other criteria. Their application to goods originating in particular
countries is discussed below under the heading “Applicable duty
treatment.”

A rate of duty generally has one of three forms: ad valorem, spe-
cific or compound. An ad valorem rate of duty is expressed in terms
of a percentage to be assessed upon the customs value of the goods
in question. A specific rate is expressed in terms of a stated
amount payable on some quantity of the imported goods, such as
17 cents per kilogram. Compound duty rates combine both ad valo-
rem and specific components (such as 5 percent ad valorem plus 17
cents per kilogram).

Chapter 98 comprises special classification provisions permitting,
in specified circumstances, duty-free entry or partial duty-free
entry of goods which would otherwise be subject to duty. The arti-
cle descriptions in the provisions of this chapter enunciate the cir-
cumstances in which goods are eligible for this duty treatment.
Some of the goods eligible for such duty treatment include: articles
reimported after having been exported from the United States;
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goods subject to personal exemptions (such as those for returning
U.S. residents); government importations; goods for religious, edu-
cational, scientific, or other qualifying institutions; samples; and,
articles admitted under bond.

Chapter 99 contains temporary modifications of the duty treat-
ment of specified articles in the other chapters. Additional duties
and suspensions or reductions of duties enacted by Congress are in-
cluded, as are temporary modifications (increases or decreases in
duty rates) and import restrictions (quotas, import fees, and so
forth) proclaimed by the President under trade agreements or pur-
suant to legislation. Separate subchapters contain temporary spe-
cial duty treatment for certain goods of Canada or of Mexico pursu-
ant to the NAFTA. However, antidumping and countervailing du-
ties imposed under the authority of the Tariff Act of 1930, as
amended, are not included. These duties are announced in the Fed-
eral Register.

Applicable duty treatment

Column 1—General.—The rates of duty appearing in the “Gen-
eral” subcolumn of column 1 of the HTS are imposed on products
of countries that have been extended most-favored-nation (MFN) or
non-discriminatory trade treatment by the United States, unless
such imports are claimed to be eligible for treatment under one of
the preferential tariff schemes discussed below. The general duty
rates are concessional and have been set through reductions of full
statutory rates in negotiations with other countries, generally
under the GATT.

Column 1—Special.—General Note 3 to the HTS sets forth the
special tariff treatment afforded to covered products of designated
countries or under specified measures. These programs and the cor-
responding symbols by which they are indicated in the “Special”
subcolumn along with the appropriate rates of duty are as follows:

Generalized System of Preferences [GSP] .......cccceeviiiiiiiniieiiieiiecieecieeiee e A or A%
Automotive Products Trade Act [APTA] ............. ... B
Agreement on Trade in Civil Aircraft [ATCA] C
North American Free Trade Agreement.:.

G00dS Of CANAAA ....eoveviiiiiiiiiieiceeee e CA

G00dS Of MEXICO ..eveeueeiiiieieniieiieieeieeeesie et e MX
Caribbean Basin Economic Recovery Act [CBERA] .... ... EorE*
United States-Israel Free Trade Area ..........ccccceueuneeee. .. 1L
Andean Trade Preference Act [ATPA] ....cccoocieiiiiiiieiiieeeceeee s Jor J*

The presence of one or more of these symbols indicates the eligi-
bility of the described articles under the respective program. In the
case of the GSP (when in effect), a symbol followed by an asterisk
indicates that, although the described articles are generally eligible
for duty-free entry, such tariff treatment does not apply to products
of the designated beneficiary countries specified in General Note
4(d). In the case of CBERA and the ATPA, the asterisk indicates
that some of the described articles are ineligible for duty-free entry.
These programs are discussed in greater detail below.

Column 2.—The column 2 rates of duty apply to products of
countries that have been denied MFN status by the United States
(see General Note 3(b)); these rates are the full statutory rates,
generally as enacted by the Tariff Act of 1930. (See separate de-
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scription of most-favored-nation treatment and HTS General Note
3(b) for a list of countries subject to column 2 rates of duty.)

Special duty exemptions and preferences

Certain notable provisions in chapter 98 of the HTS grant duty-
free entry to various categories of American goods returned from
abroad and allow U.S. tourists to import foreign articles free of
duty. Other provisions in the general notes of the HTS provide
duty-free entry to imports from the U.S. insular possessions, to im-
ports of Canadian auto products under the Automotive Products
Trade Act, and to articles imported for use in civil aircraft under
the Agreement on Trade in Civil Aircraft.

American goods returned (HTS subheading 9801.00.10).—Amer-
ican goods not advanced or improved abroad may be returned to
the United States free of duty under HTS subheading 9801.00.10.
The courts have interpreted this provision to allow duty-free entry
of American goods which had been exported for sorting, separating
(e.g., by grade, color, size, etc.), culling out, and discarding defec-
tive items and repackaging in certain containers, so long as the
goods themselves were not advanced in value or improved in condi-
tion while abroad.

American goods repaired or altered abroad (HTS subheading
9802.00.40).—HTS subheading 9802.00.40 provides that goods ex-
ported from the United States for repairs or alterations abroad are
subject to duty upon their reimportation into the United States (at
the duty rate applicable to the imported article) only upon the
value of such repairs or alterations. The provision applies to proc-
essing such as restoration, renovation, adjustment, cleaning, cor-
rection of manufacturing defects, or similar treatment that changes
the condition of the exported article but does not change its essen-
tial character. The value of the repairs or processing for purposes
of assessing duties is generally determined, in accordance with U.S.
note 3 to subchapter II of chapter 98, by—

(1) the cost of the repairs or alterations to the importer; or

(2) if no charge is made, the value of the repairs or alter-
ations, as set out in the customs entry.

However, if the customs officer finds that the amount shown in the

entry document is not reasonable, the value of the repairs or alter-

ations will be determined in accordance with the valuation stand-

ards set out in section 402 of the Tariff Act of 1930, as amended.5

American metal articles processed abroad (HTS subheading
9802.00.60).—HTS subheading 9802.00.60 provides that an article
of metal (except precious metal) which is exported from the United
States for processing abroad may be subject to duty on the value
of the processing only upon its return to the United States. To
qualify for this duty treatment, the exported article (1) must have
been manufactured or subjected to a process of manufacture in the
United States; and (2) must be returned “for further processing” in
the United States.

The term “processing” refers to such operations as melting, mold-
ing, casting, machining, grinding, drilling, tapping, threading, cut-
ting, punching, rolling, forming, plating, and galvanizing.

519 U.S.C. 1401a.
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As in the case of articles imported under subheading 9802.00.40
(repairs or alterations), discussed above, the duty on metal articles
processed abroad is assessed against the value of such processing,
determined in accordance with U.S. note 3 to subchapter II of chap-
ter 98.

American components assembled abroad (HTS subheading
9802.00.80).—Articles assembled abroad from American-made com-
ponents may be exempt from duty on the value of such components
when the assembled article is imported into the United States
under HTS subheading 9802.00.80. This provision enables Amer-
ican manufacturers of relatively labor-intensive products to take
advantage of low-cost labor and fiscal incentives in other countries
by exporting American parts for assembly in such countries and re-
turning the assembled products to the United States, with partial
exemption from U.S. duties.

Subheading 9802.00.80 applies to articles assembled abroad in
whole or in part of fabricated components, the product of the
United States, which—

(1) were exported in condition ready for assembly without
further fabrication;

(2) have not lost their physical identity in such articles by
change in form, shape, or otherwise; and

(3) have not been advanced in value or improved in condition
abroad except by being assembled and by operations incidental
to the assembly process such as cleaning, lubricating, and
painting.

The exported articles used in the imported goods must be fab-
ricated U.S. components, i.e., U.S.-manufactured articles ready for
assembly in their exported condition, except for operations inci-
dental to the assembly process. Integrated circuits, compressors,
zippers, and precut sections of a garment are examples of fab-
ricated components, but uncut bolts of cloth, lumber, sheet metal,
leather, and other materials exported in basic shapes and forms
are not considered to be fabricated components for this purpose.

To be considered U.S. components, the exported articles do not
necessarily need to be fabricated from articles or materials wholly
produced in the United States. If a foreign article or material un-
dergoes a manufacturing process in the United States resulting in
its “substantial transformation” into a new and different article,
then the component that emerges may qualify as an exported prod-
uct of the United States for purposes of subheading 9802.00.80.

The assembly operations performed abroad can involve any
method used to join solid components together, such as welding,
soldering, gluing, sewing, or fastening with nuts and bolts. Mixing,
blending, or otherwise combining liquids, gases, chemicals, food in-
gredients, and amorphous solids with each other or with solid com-
ponents is not regarded as “assembling” for purposes of subheading
9802.00.80.

The rate of duty that applies to the dutiable portion of an assem-
bled article is the same rate that would apply to the imported arti-
cle. The assembled article is also treated as being entirely of for-
eign origin for purposes of any import quota or similar restriction
applicable to that class of merchandise, and for purposes of
country-of-origin marking requirements. All requirements regard-
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ing labeling, radiation standards, flame retarding properties, etc.,
that apply to imported products apply equally to subheading
9802.00.80 merchandise.

An article imported under subheading 9802.00.80 is treated as a
foreign article for appraisement purposes. That is, the full ap-
praised value of the article must first be determined under the
usual appraisement provisions. The dutiable value, however, is de-
termined by deducting the cost or value of the American-made fab-
ricated components from the appraised value of the assembled mer-
chandise entered under subheading 9802.00.80.

Personal (tourist) exemption.—Subchapter IV of chapter 98 of the
HTS sets forth various personal exemptions for residents and non-
residents that arrive in the United States from abroad. The rel-
evant customs regulations are set forth at 19 CFR 148 et seq. In
particular, HTS subheading 9804.00.65 provides that U.S. resi-
dents returning from a journey abroad may import up to 400 dol-
lars’ worth of articles free of duty. The articles must be for personal
or household use and may include not more than 1 liter of alcoholic
beverages, not more than 200 cigarettes and not more than 100 ci-
gars.

The technical amendment to the Balanced Budget Act of 1997
(Public Law 105-277) inadvertently removed the personal exemp-
tion relating to domestically produced cigarettes re-imported into
the United States. As a result, travelers bringing cigarettes
puchased outside the United States did not receive the personal ex-
emption for these cigarettes (i.e., they were not permitted to bring
these cigarettes into the United States). Section 4003 of the Tariff
Suspension and Trade Act of 2000 (Public Law 106-476) re-
instated that exemption.

Special rules provide increased duty-free allowances for U.S. resi-
dents returning from U.S. insular possessions or from beneficiary
countries under the Caribbean Basin Economic Recovery Act
(CBERA) and under the Andean Trade Preference Act (ATPA). An
increased duty-free allowance of $1200 is provided under HTS sub-
heading 9804.00.70 for U.S. residents returning from the U.S. insu-
lar possessions, and an increased duty-free allowance of $600 is
provided under HTS subheading 9804.00.72 for U.S. residents re-
turning from beneficiary countries under the CBERA and the
ATPA. U.S. note 3 to chapter 98 provides that, in addition to being
exempt from customs duty, all such articles are exempt from any
internal revenue taxes as well.

The Tariff Suspension and Trade Act of 2000 (Public Law 106—
476) provides for staged reductions of duty rates applicable to mer-
chandise accompanying persons entering the United States, and
merchandise from American Samoa, Guam, or the U.S. Virgin Is-
lands. Purchases for personal and household use accompanying the
returning traveler in excess of the $400 duty-free allowance had
been subject to flat rate of duty of 10 percent, if the person claim-
ing the benefit had not received the benefit within the past thirty
days. In addition, non-commercial importations from U.S. insular
possessions exceeding $1200 (American Samoa, Guam, or the U.S.
Virgin Islands) were subject to a 5 percent rate of duty. This legis-
lation provides a staged reduction of the 10 percent duty-rate as
follows: 5 percent effective January 1, 2000, 4 percent effective Jan-
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uary 1, 2001, and 3 percent effective January 1, 2002. The legisla-
tion also provides a staged reduction of the 5 percent rate of duty
for articles imported from American Samoa, Guam, or the U.S. Vir-
gin Islands as follows: 3 percent effective January 1, 2000, 2 per-
cent effective January 1, 2001, and 1.5 percent effective January 1,
2002.

The Miscellaneous Trade and Technical Corrections Act of 1996
(Public Law 104-295) amended the exemption from duty for per-
sonal and household goods accompanying returning U.S. residents.
Section 321(a)(2)(B) of the Tariff Act of 1930 originally applied to
returning residents arriving from foreign countries other than the
insular possessions. Due to a split in tariff classification numbers,
the tariff numbers applicable to residents returning from a foreign
country were inadvertently dropped. The Miscellaneous Trade and
Technical Corrections Act of 1996 restored HTS number 9804.00.65
to correct the error and allow the Customs Service to apply admin-
istrative exemptions from duty for personal and household goods of
returning residents arriving from foreign countries other than insu-
lar possessions. It ensures that U.S. residents returning from for-
eign countries other than insular possessions are entitled to bring
articles for personal or household use free of duty, if such articles
are valued at not more than $400. The provision was made retro-
active to December 8, 1993, the date on which the customs provi-
sions within the NAFTA (Public Law 103-182) became law.

In addition, the Miscellaneous Trade and Technical Corrections
Act of 1996 (Public Law 104-295) amended the personal allowance
exemption for merchandise purchased in duty-free sales enter-
prises. Previously, under section 555(b)(6) of the Tariff Act of 1930
(19 U.S.C. 1555(b)(6)), merchandise purchased in duty-free sales
enterprises which was brought back to U.S. customs territory was
not eligible for a duty-free exemption under the personal allowance
exemption for returning U.S. residents. The Miscellaneous Trade
and Technical Corrections Act of 1996 amended section 555(b)(6) to
make merchandise purchased by returning U.S. residents in duty-
free enterprises eligible for a duty-free exemption under HTS sub-
headings 9804.00.65, 9804.00.70, and 9804.00.72, if the person
meets the eligibility requirements of the exemption. This provision
does not apply in the case of travel involving transit to, from, or
through an insular possession of the United States.

Duty-free treatment for personal effects of participants in inter-
national sporting events.—The Miscellaneous Trade and Technical
Corrections Act of 1999 (Public Law 106—36) extended until Decem-
ber 2002 duty-free treatment for the personal effects of participants
in, officials of, and accredited members of delegations to certain
international athletic events held in the United States provided
that these items are not intended for sale or distribution in the
United States. The provision also exempted the articles covered
under this provision from taxes and fees and gave the Secretary of
the Treasury discretion to determine which athletic events, articles,
and persons are covered under this provision. The Tariff Suspen-
sion and Trade Act of 2000 (Public Law 106—476) made this exemp-
tion permanent under new HTS subheading 9817.60.00.

Products of U.S. insular possessions (General Note 3(a)(iv)).—Im-
ports from the Virgin Islands, Guam, American Samoa, Wake Is-
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land, Kingman Reef, Johnson Island, and Midway Islands are enti-
tled to duty-free entry under certain conditions, designed to pro-
mote the economic development of these U.S. insular possessions.
This provision does not apply to Puerto Rico, which is part of the
“customs territory of the United States.”

As provided in General Note 3(a)(iv) of the HTS, an article im-
ported directly from a possession is exempt from duty if—

(1) it was grown or mined in the possession,;

(2) it was produced or manufactured in the possession, and
the value of foreign materials contained in that article does not
exceed 70 percent of its total value. Materials of U.S. origin are
not considered foreign for this purpose. Likewise, materials
that could be imported into the United States duty free (except
from Cuba or the Philippines) are not counted as foreign mate-
rials for purposes of the 70 percent foreign-content limitation;
or

(3) in the case of any article excluded from duty-free entry
under section 213(b) of the Caribbean Basin Economic Recov-
ery Act, it was produced or manufactured in the possession,
and the value of foreign materials does not exceed 50 percent
of its total value.

In addition, an article previously imported into the United States
with duty or tax paid thereon, shipped to a possession without ben-
efit of remission, refund, or drawback of such duty or tax, may be
returned to the United States duty free. General Note 3(a)(iv) also
provides that articles from insular possessions are entitled to no
less favorable duty treatment than that accorded to eligible articles
under the Generalized System of Preferences and the Caribbean
Basin Initiative described below.

In applying the 70 percent foreign-materials test, Customs deter-
mines the value of the foreign materials by their actual purchase
price, plus the transportation cost to the possession, excluding any
duties or taxes assessed by the possession and excluding any post-
landing charges. The value thus determined is then compared with
the appraised value of the products imported into the United
States, determined in accordance with the usual appraisement
methods. If the differential is 30 percent or more, the foreign mate-
rials limitation is satisfied. This procedure is set out in 19 C.F.R.
7.8(d).

As previously noted, the product imported from a possession
must have been produced or manufactured there (unless grown or
mined there). It is not sufficient for foreign goods to be shipped to
a possession for nominal handling or manipulation, followed by a
price mark-up to meet the 70 percent test.

Extension of United States Insular Possession Program.—The
Miscellaneous Trade and Technical Corrections Act of 1999 (Public
Law 106-36) (the Act) amended the U.S. notes to Chapter 71 by
adding an additional U.S. Note 3. This amendment extends to cer-
tain fine jewelry the same trade benefits enjoyed by watch makers
in U.S. insular possessions under the Production Incentive Certifi-
cate (PIC) program. U.S. Note 5 allows producers of watches lo-
cated in U.S. insular possessions to benefit from the PIC system,
which permits watch producers to import specified quantities of
watches, watch movements, and watch parts. The benefits provided
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under Note 5 are based on the amount of wages paid to produce
such watches in insular possessions. New Note 3(a) permits the in-
clusion of wages paid for jewelry production in the insular posses-
sions as an offset to duties paid on watches, watch movements, and
watch parts imported into the United States. Note 3(b) provides
that the extension of Note 5 benefits to jewelry may not result in
any increase in the authorized amount to benefits established by
Note 5, and Note 3 (¢) prohibits diminishing of benefits that had
been available to watch poducers under paragraph (h)(iv) of Note
5 to Chapter 91.

Canadian motor vehicles and original equipment entry pursuant
to the Automotive Products Trade Act of 1965 (APTA) (General Note
5).—Throughout the HTS there are a number of specific provisions
which provide for duty-free entry of imported motor vehicles and
specified original equipment parts that qualify as “Canadian arti-
cles” under General Note 5. These provisions were added to the
HTS pursuant to the Automotive Products Trade Act of 19656
which was enacted to implement the U.S.-Canadian Automotive
Agreement. The purpose of the Agreement was to create a North
American common market for motor vehicles and original equip-
ment parts (replacement parts are not covered).

The term “Canadian article” refers to an article produced in Can-
ada but does not include any article produced with non-Canadian
or non-U.S. materials unless the article satisfies the criteria set
forth in the NAFTA (General Note 12).

Most of the product categories established by the APTA are ap-
plicable to “original motor-vehicle equipment,” which is defined in
General Note 5(a)(ii) as a Canadian fabricated component intended
for use as original equipment in the manufacture of a motor vehicle
in the United States and which was obtained from a Canadian sup-
plier pursuant to “a written order, contract, or letter of intent of
a bona fide motor-vehicle manufacturer in the United States.” The
phrase “bona fide motor-vehicle manufacturer” is defined as a per-
son determined by the Secretary of Commerce to have produced at
least 15 motor vehicles in the previous 12 months and to have the
capacity to produce at least 10 motor vehicles per week.

Civil aircraft products (ATCA) (General Note 6).—Title VI of the
Trade Agreements Act of 1979 gave the President the authority to
proclaim new headnote 3 to part 6C of schedule 6; to make specific
headnotes to designated TSUS items in order to implement the
Tokyo Round Agreement on Trade in Civil Aircraft; and to provide
duty-free treatment, in accordance with the annex to the Agree-
ment for the civil aircraft articles described therein. These changes
were implemented by Presidential Proclamation 4707 of December
11, 1979. This duty treatment is continued in the “Special” rates
subcolumn of the HTS.

The provisions work much like those implementing the APTA in
that a number of specific product breakouts are spread throughout
the HTS providing duty-free entry to specifically described articles
which are “certified for use in civil aircraft” in accordance with
General Note 6.

6 Public Law 89-283, 19 U.S.C. 2001, et seq.
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Section 234 of the Trade and Tariff Act of 1984 enacted on Octo-
ber 30, 1984, gave the President the authority to make additional
tariff breakouts in designated TSUS items in order to provide duty-
free coverage comparable to the expanded coverage provided by all
other signatories to the Aircraft Agreement pursuant to the exten-
sion of the annex to the Agreement agreed to in Geneva on October
6, 1983. This duty treatment has been continued in the “Special”
rates subcolumn of the HTS for the relevant articles.

The Miscellaneous Trade and Technical Corrections Act of 1996
(Public Law 104-295) significantly amended General Note 6. The
note now requires importers of duty-free civil aircraft parts to
maintain such supporting documentation as the Secretary of the
Treasury may require. Importers must also certify that the im-
ported article is a civil aircraft, or has been imported for use in a
civil aircraft and will be so used. The importer may amend the
entry or file a written statement to claim duty-free treatment
under General Note 6 at any time before the liquidation of the
entry becomes final, except that any refund resulting from any
such claim shall be without interest.

The amendment to General Note 6 also changed the definition of
“civil aircraft” to mean any aircraft, aircraft engine, or ground
flight simulator (including parts, components, and subassemblies
thereof):

(A) that is used as original or replacement equipment in the
design, development, testing, evaluation, manufacture, repair,
maintenance, rebuilding, modification, or conversion of aircraft;
and

(B)(1) that is manufactured or operated pursuant to a certifi-
cate issued by the Federal Aviation Administration (FAA), or
pursuant to the approval of the airworthiness authority in the
country of exportation, if such approval is recognized by the
FAA as an acceptable substitute for an FAA certificate;

(2) for which an application for such certificate has been sub-
mitted to, and accepted by, the FAA by an existing type and
production certificate holder; or

(3) for which an application for such approval or certificate
will be submitted in the future by an existing type and produc-
tion certificate holder, pending the completion of design or
other technical requirements stipulated by the FAA. This sec-
tion applies only to quantities of parts, components, and sub-
assemblies as are required to meet the design and technical re-
quirements stipulated by the FAA. The Commissioner of Cus-
toms may also require the importer to estimate the quantities
of parts, components, and subassemblies covered under this
section.

The term “civil aircraft” does not include any aircraft, aircraft en-
gine, or ground flight simulator purchased for use by the Depart-
ment of Defense or the U.S. Coast Guard, unless such aircraft, air-
craft engine, or ground flight simulator satisfies the requirements
outlined above.



14

Generalized System of Preferences (GSP)

TITLE V OF THE TRADE ACT OF 1974, AS AMENDED

The concept of a Generalized System of Preferences (GSP) was
first introduced in the United Nations Conference on Trade and
Development (UNCTAD) in 1964. Developing countries (LDCs) as-
serted that one of the major impediments to accelerated economic
growth and development was their inability to compete on an equal
basis with developed countries in the international trading system.
Through tariff preferences in developed country markets, the LDCs
claimed they could increase exports and foreign exchange earnings
needed to diversify their economies and reduce dependence on for-
eign aid.

After several international meetings and long internal debate, in
1968 the United States joined other industrialized countries in sup-
porting the concept of GSP. As initially conceived, GSP systems
were to be (1) temporary, unilateral grants of preferences by devel-
oped to developing countries; (2) designed to extend benefits to sec-
tors of developing country economies which were not competitive
internationally; and (3) designed to include safeguard mechanisms
to protect domestic industries sensitive to import competition from
articles receiving preferential tariff treatment. In the early 1970’s,
19 other members of the Organization for Economic Cooperation
and Development (OECD) also instituted and have since renewed
GSP schemes.

In order to implement their GSP systems, the developed coun-
tries obtained a waiver from the most-favored-nation (MFN) obliga-
tion of article I of the General Agreement on Tariffs and Trade
(GATT), which provides that trade must be conducted among coun-
tries on a non-discriminatory basis. A 10-year MFN waiver was
granted in June 1971 and was made permanent in 1979 through
the “enabling clause” of the Texts Concerning a Framework for the
Conduct of World Trade concluded in the Tokyo Round of GATT
multilateral trade negotiations. The enabling clause, which has no
expiration date, provides the legal basis for “special and differential
treatment” for developing countries. The enabling clause also re-
quires that developing countries accept the principle of graduation,
under which such countries agree to assume “increased GATT re-
sponsibilities as their economies progress.”

U.S. GSP basic authority

Statutory authority for the U.S. Generalized System of Pref-
erences program is set forth in title V of the Trade Act of 1974, as
amended.” Authority to grant GSP duty-free treatment on eligible
articles from beneficiary developing countries (BDCs) became effec-
tive under that Act on January 3, 1975, for a 10-year period expir-
ing on January 3, 1985. The program was actually implemented on
January 1, 1976 under Executive Order 11888. Relatively minor
amendments to the statute were made under section 1802 of the
Tax Reform Act of 19768 and section 1111 of the Trade Agreements

7Public Law 93-618, approved January 3, 1975.
8 Public Law 94-455, approved October 4, 1976.
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Act of 1979.9 Title V of the Trade and Tariff Act of 1984 10 renewed
the GSP program for 8%z years until July 4, 1993, with significant
amendments effective on January 4, 1985, particularly with respect
to the criteria for designating beneficiary countries and limitations
on duty-free treatment.

The GSP program was extended without amendment for 15
months, until September 30, 1994, by section 13802 of the Omni-
bus Budget Reconciliation Act of 1993.11 The program was again
extended without amendment for 10 months, until July 31, 1995,
by section 601 of the Uruguay Round Agreements Act.12

Subtitle J of title I of the Small Business Jobs Protection Act of
1996 renewed the GSP program for 1 year and 10 months, through
May 31, 1997, with amendments effective October 1, 1996. This
law also revised and reorganized title V.13 An additional technical
change was made by the Miscellaneous Trade and Technical Cor-
rections Act of 1996.14 Section 1011 of the Omnibus Appropriations
Bill for Fiscal Year 1999 (Public Law 105-277) extended to pro-
gram through June 30, 1999, and section 508 of the Ticket to Work
and Work Incentives Improvement Act of 1999 (Public Law 106—
170) extended it through September 30, 2001. The Africa Growth
and Opportunity Act, signed into law by the President on May 18,
2000 (Public Law 106-200) extended regular and enhanced GSP
benefits through September 30, 2008, for eligible countries in sub-
Saharan Africa.

The U.S. Trade Representative (USTR) administers the GSP pro-
gram and makes recommendations to the President through an
interagency committee that conducts annual reviews under regu-
latory procedures of petitions by interested parties and self-
initiated actions to add or remove GSP eligibility for individual
products or countries.

Section 501 of the Trade Act of 1974, as amended, authorizes the
President to provide GSP duty-free treatment on any eligible arti-
cle from designated beneficiary developing countries, subject to cer-
tain conditions and limits, having due regard for (1) the effect of
such action on furthering the economic development of developing
countries through the expansion of their exports; (2) the extent
other major developed countries are undertaking a comparable ef-
fort to assist developing countries by granting generalized pref-
erences on their products (i.e., burden-sharing); (3) the anticipated
impact on U.S. producers of like or directly competitive products;
and (4) the extent of the BDC’s competitiveness with respect to eli-
gible articles. In 1999, the program provided duty-free treatment
on imports valued at about $13.7 billion from 146 designated devel-
oping countries and territories.

Designation of beneficiary developing countries

Section 502 of the Trade Act of 1974 authorizes the President to
designate a country or territory as a BDC. It also authorizes the
President to designate any BDC as a least-developed beneficiary

9 Public Law 96-39, approved July 26, 1979.

10 Public Law 98-573, title V, approved October 30, 1984.
11 Public Law 103-66, approved August 10, 1993.

12 Public Law 103-465, approved December 8, 1994.

13 Public Law 104-188, approved August 20, 1996.

14 Public Law 104-295, approved October 11, 1996.
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developing country (LDBDC). However, the President is expressly
prohibited from designating the following developed countries as
BDCs:

Australia Japan
Canada Monaco
European Union New Zealand
member states Norway
Iceland Switzerland

The President is also prohibited from designating any country for
GSP benefits which:

(1) is a communist country unless (a) its products receive
non-discriminatory (MFN) treatment; (b) it is a WTO member
and a member of the International Monetary Fund (IMF); and
(c) it is not dominated or controlled by international com-
munism;

(2) is party to an arrangement and participates in any action
which withholds supplies of vital commodity resources or raises
their price to unreasonable levels, causing serious disruption of
the world economy;

(3) affords “reverse preferences” to other developed countries
which have or are likely to have a significant adverse effect on
U.S. commerce;

(4) has nationalized or expropriated U.S. property, including
patents, trademarks, or copyrights, or taken actions with simi-
lar effect, unless the President determines and reports to Con-
gress there is adequate and effective compensation, negotia-
tions underway to provide compensation, or a dispute over
compensation is in arbitration;

(5) fails to recognize as binding or to enforce arbitral awards
in U.S. favor;

(6) aids or abets by granting sanctuary from prosecution to,
any individual or group which has committed international ter-
rorism, or is the subject of a determination by the Secretary of
State under section 6(G)(1)(A) of the Export Administration Act
of 1979 (50 U.S.C. app. 2405) regarding repeated support for
terrorism; or

(7) has not taken or is not taking steps to afford internation-
ally recognized workers rights to its workers.15

The President may waive conditions (4), (5), (6), and (7), if he de-
termines and reports with reasons to the Congress that designation
of the particular country is in the national economic interest. Sec-
tion 412 of the Trade and Development Act of 2000 (Public Law
106-200) added a new eligibility criterion to this list which prohits
the President from designating a country for GSP benefits if it has
not implemented its commitments to eliminate the worst forms of
child labor.

In addition, the President must take certain other factors into ac-
count under section 502(c) in designating BDCs: (1) an expressed

15 Defined by amendment under section 503 of the 1984 Act for purposes of GSP to include:

“(A) the right to association;

“(B) the right to organize and bargain collectively;

“(C) a prohibition on the use of any form of forced or compulsory labor;

“(D) a minimum age for the employment of children; and

“(E) acceptable conditions of work with respect to minimum wages, hours of work, and occupa-
tional safety and health”.
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desire of the country to be designated; (2) the country’s level of eco-
nomic development; (3) whether other major developed countries
extend GSP to the country; (4) the extent the country has assured
the United States it will provide “equitable and reasonable access”
to its markets and basic commodity resources and refrain from en-
gaging in unreasonable export practices; (5) the extent the country
is providing adequate and effective means under its laws for for-
eign nationals to secure, exercise, and enforce exclusive rights in
intellectual property; (6) the extent the country has taken action to
reduce trade distorting investment practices and policies and re-
duce or eliminate barriers to trade in services; and (7) whether the
country has taken or is taking steps to afford its workers
internationally-recognized worker rights.

If the President determines that a BDC has become a “high in-
come” country as defined by the World Bank, the President is re-
quired to remove the country from eligibility under the program.
The statute provides for a transition period of up to 2 years for
country graduation from the GSP program. In 1994 the World
Bank designated countries with a per capita GNP of approximately
$8,600 as “high income” countries.

Before designating any country as a BDC, the President must no-
tify the Congress of his intention and the considerations entering
into the decision. Before terminating designation of any bene-
ficiary, the President must provide the Congress and the country
concerned at least 60 days advance notice of his intention, together
with the reasons. The President must withdraw or suspend the
designation if he determines the country no longer meets the condi-
tions for designation.

The countries currently designated as BDCs of GSP are listed
under General Note 4(a) of the Harmonized Tariff Schedule of the
United States (HTS). Countries designated as LDBDCs are listed
under General Note 4(b). On March 21, 1995, the President notified
Congress of his determination to designate the West Bank and
Gaza Strip as a beneficiary country.16

On June 30, 1999, pursuant to section 502 of the Trade Act of
1974, President Clinton designated Gabon and Mongolia as bene-
ficiary developing countries for purposes of GSP. He futher deter-
mined, pursuant to section 502, that GSP benefits for Mauritania,
which were suspended on June 25, 1993, should be reinstated.l”
On August 27, 2000, pursuant to sections 501 and 502, President
Clinton designated Nigeria as a beneficiary country.18

Eligible articles

The President designates articles under section 503 eligible for
GSP duty-free treatment after considering advice required through
public hearings, from the U.S. International Trade Commission
(ITC) on the probable domestic economic impact, and from execu-
tive branch agencies.

16 Message from the President of the United States transmitting notification of his intent to
add the West Bank and Gaza Strip to the list of beneficiary developing countries under the Gen-
eralized System of Preferences (GSP), pursuant to 19 U.S.C. 2462(a), House Document 104-47,
March 21, 1995.

17 Presidential Proclamation No. 7206, June 30, 1999, 64 Fed. Reg. 36229-36231.

18 Presidential Proclamation No. 7335, August 27, 2000, 65 Fed. Reg. 52903.
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In general, GSP duty-free treatment is prohibited by statute on
textile and apparel articles which were not eligible articles on Jan-
uary 1, 1994; watches, except those watches entered after June 30,
1989, that the President specifically determines, after public notice
and comment, will not cause material injury to watch or watch
band, strap, or bracelet manufacturing and assembly operations in
the United States or U.S. insular possessions;1® import-sensitive
electronic articles; import-sensitive steel articles; footwear, hand-
bags, luggage, flat goods (e.g., wallets, change purses, eyeglass
cases), work gloves, and leather wearing apparel which were ineli-
gible for GSP as of January 1, 1995; and import-sensitive semi-
manufactured and manufactured glass products. The President
must also exclude any other articles he determines to be import
sensitive in the context of GSP. Articles are ineligible for GSP dur-
ing any period they are subject to import relief under sections 201—
204 of the Trade Act of 1974 or to national security actions under
section 232 of the Trade Expansion Act of 1962. Also, no quantity
of an agricultural product subject to a tariff-rate quota that exceeds
glse in-quota quantity may be eligible for duty-free treatment under

P.

The President may designate any article that is the growth,
product or manufacture of an LDBDC as an eligible article with re-
spect to LDBDCs after receiving advice from the ITC, if he deter-
mines such an article is not import-sensitive in the context of im-
ports from LDBDCs. However, he may not designate the statutorily
exempt articles—textiles and apparel, footwear and related articles,
and watches. The President must notify Congress at least 60 days
in advance of LDBDC designations.

The USTR has established by regulation an interagency proce-
dure for annual review of petitions from any interested party to
have articles added to, or removed from, the GSP eligible list. The
interagency committee also considers modifications on its own mo-
tion. However, section 503 prohibits consideration of an article for
designation of eligibility for 3 years following formal consideration
and denial of that article.

GSP duty-free treatment applies only to an eligible article which
is the growth, product, or manufacture of a BDC (i.e., has under-
gone “substantial transformation” in an exporting BDC)20 and
which meets the following rule-of-origin requirements:

(1) the article must be imported directly from a BDC into the
U.S. customs territory; and

(2) the sum of (a) the cost or value of materials produced in
a beneficiary country, plus (b) the direct cost of processing per-
formed in such country is not less than 35 percent of the ap-
praised value of the article when it enters into the U.S. cus-
toms territory.

Materials and processing costs in two or more beneficiary coun-
tries which are members of the same association of countries which
is a customs union or free trade area may be treated as one BDC

19This amendment was made by section 1903 of the Omnibus Trade and Competitiveness Act
of 1988, Public Law 100418, approved August 23, 1988.

20 An amendment made by section 226 of the Caribbean Basin Economic Recovery Act of 1990,
Public Law 101-382, title II, approved August 20, 1990, 19 U.S.C. 2463(b), conformed GSP rules
to treatment under the Caribbean Basin Initiative.
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and cumulated to meet the 35 percent minimum local content. Ma-
terials imported into a BDC may be counted toward the 35 percent
minimum valued-added requirement only if they are substantially
transformed into new and different articles in the BDC, before they
are incorporated into the GSP eligible article.

Treatment of sugar imports under GSP

Under the tariff-rate quota system for sugar,2! the Secretary of
Agriculture establishes the quota quantity that can be entered at
the lower tier import duty rate, and the U.S. Trade Representative
(USTR) allocates the quantity among sugar exporting quantities.
The quantities allocated to beneficiary countries under the Gener-
alized System of Preferences receive duty-free treatment. Imports
above the in-quota amount from beneficiary countries are tariffed
at the higher, over-quota rate. Certificates of quota -eligibility
(CQE) are issued to the exporting countries and must be returned
with the shipment of sugar in order to receive quota treatment.

Limitations on preferential treatment

The President has general authority under section 503(c) to with-
draw, suspend, or limit application of GSP and restore column 1
normal trade relations (NTR) or most-favored-nation (MFN) duties
with respect to any article or any country after considering the fac-
tors in sections 501 and 502(c), but he cannot establish any inter-
mediate rates of duty. Since 1981, this authority has been used in
the context of the annual interagency review process for “discre-
tionary graduation” from GSP of particular products from par-
ticular countries which have demonstrated their competitiveness
and to promote a shifting of benefits to less advanced developing
countries.

Pursuant to the authority of this section, the President on Janu-
ary 29, 1988, notified the Congress of his intention to remove Hong
Kong, the Republic of Korea, Singapore, and Taiwan from their sta-
tus as beneficiaries under the GSP program,22 effective on January
2, 1989. Removal from GSP status was based on the President’s as-
sessment that these four BDCs had “achieved an impressive level
of economic development and competitiveness, which can be sus-
tained without the preferences provided by the program.” Simi-
larly, on October 17, 1996, the President made a determination
that Malaysia was “sufficiently advanced in economic development
and improved trade competitiveness” and that designation of Ma-
laysia as a beneficiary developing country would be terminated
efffective January 1, 1997.23 Pursuant to 502(e) of the Act the
President also determined on October 17, 1996, that Cyprus,
Aruba, Macau, the Netherlands Antilles, Greenland, and the Cay-
man Islands meet the definition of a “high income” country as de-
fined by official statistics of the World Bank, terminating pref-

21 Presidential Proclamation No. 6763, December 23, 1994, 60 Fed. Reg. 1007.

22 Message from the President of the United States transmitting notification of his intent to
remove Hong Kong, the Republic of Korea, Singapore, and Taiwan from the list of beneficiary
developing countries under the Generalized System of Preferences (GSP), pursuant to 19 U.S.C.
2462(a), House Document 100-162, February 1, 1988.

23 Presidential Proclamation No. 6942 October 17, 1996 61 Fed. Reg. 54719.
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erential treatment under GSP for imports from these countries ef-
fective January 1, 1998. 24

On July 6, 2000, Clinton proclaimed that according to section
502(e), Malta, French Polynesia, New Caledonia, and Slovenia
meet the definition of “high income” countries as defined by the of-
ficial statistics of the International Bank for Reconstruction and
Development. Therefore, he terminated the preferential treatment
under the GSP for articles that are currently eligible for such treat-
ment from these countries, effective January 1, 2002. On July 6,
2000, President Clinton announced the suspension of Belarus’s
GSP benefits “because it has not taken and is not taking steps to
afford workers in that country internationally recognized worker
rights.” 25

In addition to the annual review of petitions on article or country
eligibility, section 503(c) establishes statutory “competitive need”
limitations on GSP duty-free treatment, subject to waiver under
certain conditions. The basic purposes of the competitive need limi-
tations are to (1) establish a benchmark for determining when
products from particular countries are competitive in the U.S. mar-
ket and therefore no longer warrant preferential tariff treatment;
and (2) to reallocate GSP benefits to less competitive producing
countries. The limits have also provided some measure of import
protection to domestic producers of like or directly competitive
products.

Under the competitive need limits, if imports of a particular arti-
cle from a particular BDC exceed either (1) a value level adjusted
annually (in calendar year 1996, $75 million, and in each subse-
quent year, the amount for the preceding year plus $5 million); or
(2) 50 percent of total U.S. imports of the article in a particular cal-
endar year, GSP treatment on that article from that country must
be removed and the normal rate of duty imposed on all imports of
the article from that country by July 1 of the following year. GSP
treatment may be reinstated in a subsequent calendar year if im-
ports of the product from the excluded country have fallen below
the competitive need ceilings then in effect during the preceding
calendar year.

There are four statutory circumstances in which competitive
need limits may not apply:

(1) If the President determines that an article like or directly
competitive with a particular GSP article was not produced in
the United States on January 1, 1995, then that article is ex-
empt from the 50-percent, but not the dollar value, competitive
need limit.

(2) The President may waive the 50-percent, but not the dol-
lar, competitive need limit on articles for which total U.S. im-
ports are de minimis, i.e., not more than $13 million in cal-
endar year 1996, and in each subsequent year, the amount for
the preceding year plus $500,000.

(3) Neither of the competitive need limits applies to any BDC
the President determines to be a least developed developing
country.

24 Thid.
25 Presidential Proclamation No. 7328, July 6, 2000, 65 Fed. Reg. 42595-42596.
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(4) The President may waive the competitive need limits for
a particular country based on a determination that (a) there
has been an historical preferential trade relationship between
the United States and such country; (b) there is a treaty or
trade agreement in force covering economic relations between
such country and the United States; and (c¢) such country does
not discriminate against or impose unjustifiable or unreason-
able barriers to U.S. commerce. This waiver authority, which
was designed for possible exemption of the Philippines, has
never been utilized.

The President may waive competitive need limits on any article
if he (1) receives ITC advice on whether any U.S. industry is likely
to be adversely affected; (2) determines a waiver is in the national
economic interest based upon the country designation factors under
sections 501 and 502(c) as amended; and (3) publishes his deter-
mination. In making the national interest determination the Presi-
dent must give great weight to (1) assurances of equitable and rea-
sonable market access in the BDC; and (2) the extent the country
provides adequate and effective intellectual property rights protec-
tion. Total waivers for all countries above existing competitive need
limits cannot exceed 30 percent of total GSP duty-free imports in
any year, of which not more than one-half (i.e., 15 percent of total
GSP duty-free imports) may apply to waivers on articles from coun-
tries which account for at least a 10-percent share of total GSP
duty-free imports or have a per capita GNP of $5,000 or more in
that year.

Other provisions

Section 504 requires the President to submit an annual report to
the Congress on the status of internationally-recognized worker
rights within each BDC, including the findings of the Secretary of
Labor with respect to each BDC’s implementation of its inter-
national commitments to eliminate the worst forms of child labor.

Section 506 requires appropriate U.S. agencies to assist BDCs to
develop and implement measures designed to assure that the agri-
cultural sectors of their economies are not directed to export mar-
kets to the detriment of foodstuff production for their own citizens.

Caribbean Basin Initiative (CBI)

The Caribbean Basin Economic Recovery Act (CBERA),26 com-
monly referred to as the Caribbean Basin Initiative or CBI, was en-
acted on August 5, 1983, authorizing the grant of certain U.S. uni-
lateral preferential trade and tax benefits for Caribbean Basin
countries and territories.

The centerpiece of the CBI is authority granted to the President
to provide unilateral duty-free treatment on U.S. imports of eligible
articles from designated Caribbean Basin countries and territories.
Duty-free treatment became effective as of January 1, 1984, and
currently applies to imports from 24 designated beneficiary coun-
tries or territories.2?

26 Public Law 98-67, title II, approved August 5, 1983, 19 U.S.C. 2701 et seq.
27 Anguilla, Cayman Islands, Suriname, and the Turks and Caicos Islands are not currently
designated; Aruba, originally part of the Netherlands Antilles, is designated separately.
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The United States developed this program for responding to the
economic crisis in the Caribbean in close consultation with govern-
ments and private sectors of potential recipients and with other
donor countries in the region. On February 24, 1982, President
Reagan outlined the CBI before the Organization of American
States and on March 17, 1982, he first submitted this plan to the
Congress. H.R. 7397, containing amended versions of the trade and
tax proposals, was passed by the House of Representatives in the
97th Congress on December 17, 1982, but was not acted on by the
Senate. The President resubmitted the House-passed version of the
plan on February 23, 1983; the Initiative as further amended be-
came title IT of the conference report on H.R. 2973, to repeal the
withholding of tax from interest and dividends, agreed to by both
Houses on July 28, 1983. Separate foreign assistance legislation in-
creased aid to the region as the third element of the program.

Following extensive congressional consideration and consulta-
tions with representatives of the countries involved and U.S. pri-
vate sector interests on measures to improve the program, the Car-
ibbean Basin Economic Recovery Expansion Act of 1990, so-called
CBI II, was enacted as title II of the Customs and Trade Act of
1990.28 CBI II amended the CBERA to make the trade benefits
permanent by repealing the 12-year September 30, 1995, termi-
nation date and to make certain improvements in the trade and tax
benefits. The Act also included measures to promote tourism and
created a scholarship assistance program for the region.

Caribbean Basin Trade Partnership Act

Based on the success of the CBI program and in response to the
devastation caused to the region by Hurricanes Georges and Mitch
in September and October of 1998, H.R. 984, the Caribbean and
Central American Relief and Economic Stabilization Act, a bill to
grant NAFTA parity to nations in the Caribbean Basin was intro-
duced on March 9, 1999. It was approved by the Ways and Means
Committee on March 31, 2000. No further action on H.R. 984 was
taken in the House.

On June 22, 1999, the Senate Committee on Finance considered
draft legislation reported titled “The United States-Caribbean
Basin Trade Enhancement Act.” The provisions in this version
marked up by the Committee on Finance differed from the trade
provisions in H.R. 984, as approved by the Committee on Ways and
Means, by requiring that imports of apparel products from the Car-
ibbean Basin region qualifying for duty-free and quota free entry
be made of fabric of U.S. origin.

On November 3, 1999, the Senate passed H.R. 434, the African
Growth and Opportunity Act, as amended, by a vote of 76—19. Dur-
ing Senate consideration of the bill, the text of S. 1389, “The
United States-Caribbean Basin Trade Enhancement Act,” was
added as an amendment. The House passed the conference report
on H.R. 434 by a vote of 309-110 on May 4, 2000. The Senate
passed the conference report by a vote of 77-19 on May 11, 2000.
On May 4, 2000, the conference report on H.R. 434 was filed (H.

28 Public Law 101-382, title II, approved August 20, 1990.
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Rept. 106-606), and the bill was signed into law on May 18, 2000
(P.L. 106-200).

The new legislation, entitled the Caribbean Basin Trade Partner-
ship Act (CBTPA), builds on the Caribbean Basin Economic Recov-
ery Act and extends additional trade benefits through 2008. The
CBTPA, an enhanced CBI program covering more products, in
based on the view that economic recovery in the region will be
achieved most effectively by creating opportunities to expand inter-
national trade. Likewise, the success of the original CBI program
indicates that increasing international trade with the CBI regions
will also promote the growth of United States exports, decrease il-
legal immigration, and improve regional cooperation in efforts to
fight drug trafficking. Finally, CBTPA is intended to foster in-
creased opportunities for U.S. companies in the textile and apparel
sector to expand co-production arrangements with countries in the
CBI region, thereby sustaining and preserving manufacturing oper-
ations in the United States that would otherwise be relocated to
the Far East.

In general, the CBTPA extends NAFTA declining or duty-free
tariff treatment to several categories of goods excluded from the
CBI. With respect to apparel products, the CBTPA extends duty-
free benefits to: (1) apparel made in the Caribbean Basin from U.S.
yarn and fabric; (2) knit apparel made in CBI from regional fabric
made with U.S. yarn and to knit-to-shape apparel (except socks),
up to a cap of 250 million square meter equivalents, with a growth
riate of 16% per year for the first three years, and (3) an additional
category of regional knit apparel products up to a cap a 4.2 million
dozen, growing 16% per year for the first three years.

The CBTPA requires that eligible countries implement Customs
procedures to guard against transshipment.2® Under a “one strike
and you are out” provision, if an exporter is determined to have en-
gaged in illegal transhipment of textile and apparel products from
a CBI country, the President is required to deny all benefits under
the bill to that exporter for a period of two years.

Beneficiary countries or territories

Section 212 of the CBERA lists the following 27 countries and
territories as potentially eligible for designation by the President as
CBI beneficiary countries:

Anguilla Guatemala

Antigua and Barbuda Guyana

Bahamas, The Haiti

Barbados Honduras

Belize Jamaica

Cayman Islands Montserrat

Costa Rica Netherlands Antilles
Dominica Nicaragua
Dominican Republic Panama

El Salvador Saint Christopher and Nevis
Grenada Saint Lucia

29 Presidential Proclamation 7351 of October 10, 2000 (65 Fed. Reg. 60,236, October 4, 2000)
designated Belize, Costa Rica, Dominican Republic, El Salvador, Guatemala, Haiti, Honduras,
Jamaica, Nicaragua, and Panama as countries that USTR has determined implement and follow
or are making substantial progress toward implementing and following, the customs procedures
required by the CBTPA and, therefore, are eligible for enhanced apparel benefits provided under
the Act.
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Saint Vincent and the Trinidad and Tobago
Grenadines Turks and Caicos Islands
Suriname Virgin Islands, British

The countries currently designated as CBI beneficiaries are listed
under General Note 7 of the Harmonized Tariff Schedule of the
United States.

General Designation Criteria

On October 2, 2000, USTR designated all 24 current beneficiaries
under the CBERA as “CBTPA” beneficiary countries.3? As noted
above, ten countries receive enhanced apparel benefits.

Section 212(b) of the CBERA, as amended, prohibits the Presi-
dent from designating a country or territory as a beneficiary of CBI
trade or tax benefits if it:

(1) is a Communist country;

(2) has nationalized or expropriated U.S. property, including
any patent, trademark, or other intellectual property, or taken
actions with similar effect, without compensation or submis-
sion to arbitration;

(8) fails to recognize or enforce awards arbitrated in favor of
U.S. citizens;

(4) affords preferential tariff treatment to products of other
developed countries that has or is likely to have a significant
adverse effect on U.S. commerce;

(5) broadcasts U.S. copyrighted material without the owners’
consent;

(6) has not signed an extradition agreement with the United
States; and

(7) has not or is not taking steps to afford internationally-
recognized worker rights (as defined for the Generalized Sys-
tem of Preferences program) to workers in the country (includ-
ing any designated zone in that country).

The President may waive conditions (1), (2), (3), (5), and (7) if he
determines that designation of the particular country would be in
the national economic or security interest of the United States and
so reports to the Congress.

In addition, the President must take into account certain other
factors under section 212(c) in determining whether to designate a
country a CBI beneficiary: (1) the country’s expressed desire to be
designated; (2) economic conditions and living standards in the
country; (3) the extent the country has assured the United States
it will provide equitable and reasonable access to its markets and
basic commodity resources; (4) the degree the country follows ac-
cepted rules of international trade under the World Trade Organi-
zation and applicable trade agreements; (5) the degree the country
uses export subsidies or imposes export performance or local con-
tent requirements; (6) the degree the country’s trade policies con-
tribute to regional revitalization; (7) the degree the country is un-
dertaking self-help measures; (8) whether or not the country has
taken or is taking steps to afford its workers (including in any des-
ignated zone of the country) internationally-recognized worker
rights; (9) the extent the country provides adequate and effective

3065 Fed. Reg. 60,236.
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means under its law for foreign nationals to secure, exercise, and
enforce exclusive rights in intellectual property; (10) the extent the
country prohibits its nationals from broadcasting U.S. copyrighted
materials without permission; and (11) the extent to which the
country is prepared to cooperate in the administration of the CBI.
The President must notify the Congress of his intention to des-
ignate countries, together with the considerations entering the de-
cision.

The President may later withdraw or suspend the designation of
any country as a beneficiary country or withdraw, suspend, or limit
the application of duty-free treatment for any eligible article of any
country if he determines that, based on changed circumstances,
such country would be barred from designation under the criteria
set forth in subsection (b) of section 212.31 The President is re-
quired to publish at least 30 days advance notice of such proposed
action in the Federal Register. During the 30-day notice period,
USTR is required to hold a public hearing and accept public com-
ments on the proposed action.

The President must submit a complete report to the Congress by
October 1, 1993, and every 3 years thereafter regarding the oper-
ation of the CBI. This report must include general reviews of CBI
beneficiary countries based upon all section 212 designation cri-
teria.

Designation Criteria for CBTPA Benefits

In designating a country as eligible for the enhanced CBTPA
benefits, the President is to take into account the existing eligi-
bility criteria established under CBERA, as well other appropriate
criteria, including whether a country has demonstrated a commit-
ment to undertake its WTO obligations and participate in negotia-
tions toward the completion of the FTAA or comparable trade
agreement, the extent to which the country provides intellectual
property protection consistent with or greater than that afforded
under the Agreement on Trade-Related Aspects of Intellectual
Property Rights, the extent to which the country provides inter-
nationally recognized worker rights, whether the country has im-
plemented its commitments to eliminate the worst form of child
labor, the extent to which a country has taken steps to become a
party to and implement the Inter-American Convention Against
Corruption, and the extent to which the country applies trans-
parent, nondiscriminatory and competitive procedures in govern-
ment procurement equivalent to those included in the WTO Agree-
ment on Government Procurement and otherwise contributes to ef-
forts in international fora to develop and implement international
rules in transparency in government procurement.

Eligible articles

CBI duty-free treatment under section 213(a) of the CBERA ap-

plies only to articles which meet three rule-of-origin requirements:

(1) The article must be imported directly from a beneficiary
country into the U.S. customs territory;

31 Section 1909 of the Omnibus Trade and Competitiveness Act (Public Law 100-418).
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(2) The article must contain a minimum 35 percent local con-
tent of one or more beneficiary countries (up to 15 percent of
the total value of the article from U.S.-made materials may
count toward the 35 percent requirement); and

(3) The article must be wholly the growth, product, or manu-
facture of a beneficiary country or, if it contains foreign mate-
rials, be substantially transformed into a new or different arti-
cle in a beneficiary country.

Other provisions and regulations preclude minor pass-through op-
erations or transshipments from qualification.

Special criteria have been established for the duty-free entry of
ethanol under the CBI program. The Tax Reform Act of 1986 32
amended the 1983 CBI legislation to require increasing amounts of
CBI feedstock in order for ethanol to qualify for duty-free treat-
ment—30 percent in 1987; 60 percent in 1988; and 75 percent in
1989 and thereafter. Several companies were “grandfathered” for 2
years, allowing them to operate under pre-1986 criteria through
1989.

The Omnibus Trade and Competitiveness Act of 198833 extended
the “grandfather” through the end of 1989 for six dehydration
plants already built or under construction but imposed an import
cap of 20 million gallons per facility. The Act also requested reports
by the ITC and the General Accounting Office (GAO) on whether
or not the current local feedstock requirements make CBI ethanol
production economically feasible. Those reports concluded that CBI
ethanol production would not be economically feasible under those
local feedstock requirements.

The Steel Trade Liberalization Program Implementation Act of
198934 provided that for calendar years 1990 and 1991, ethanol
(and any mixture thereof) that is only dehydrated within a CBI
beneficiary country or an insular possession receives duty-free
treatment only if it meets the applicable local feedstock require-
ment: (1) no feedstock requirement is imposed on imports up to a
level of 60 million gallons or 7 percent of the domestic ethanol mar-
ket (as determined by the ITC, based on the 12-month period end-
ing on the preceding September 30), whichever is greater; (2) a
local feedstock requirement of 30 percent by volume applies to the
next 35 million gallons of imports above the 60 million gallon or
7 percent level described above; and (3) a local feedstock require-
ment of 50 percent by volume applies to any additional imports.
Ethyl alcohol (or a mixture thereof) that is produced by a process
of full fermentation in an insular possession or beneficiary country
continues to be eligible for duty-free treatment in unlimited quan-
tities without regard to feedstock requirements.

The Customs and Trade Act of 1990 extended the above provi-
sions through 1992. The Omnibus Budget Reconciliation Act of
1990 35 further extended them through September 30, 2000.

Section 213(b) of the CBERA exempts the following articles from
CBI duty-free treatment: textiles and apparel subject to textile
agreements; footwear, handbags, luggage, flat goods (such as wal-

32 Public Law 99-514, section 423, approved October 22, 1986.

33 Public Law 100-418, section 1910, approved August 23, 1988.

34 Public Law 101-221, section 7, approved December 12, 1989.

35 Public Law 101-508, section 11502, approved November 5, 1990.
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lets, change purses and key and eyeglass cases), work gloves, and
leather wearing apparel not eligible for duty-free treatment under
the GSP program as of August 5, 1983; canned tuna; petroleum
and petroleum products; and watches and watch parts containing
components from non-most-favored-nation (column 2) sources.

Section 212 of CBI II amended section 213 of the CBERA to au-
thorize the President to proclaim a tariff reduction of 20 percent,
but not more than 2.5 percent ad valorem on any article, in the du-
ties applicable to handbags, luggage, flat goods, work gloves, and
leather wearing apparel not designated as eligible articles under
the GSP program on August 5, 1983 from CBI beneficiary coun-
tries, to be phased in in five equal annual stages beginning on Jan-
uary 1, 1992,

Section 222 of CBI II also extended duty-free treatment to arti-
cles, other than textiles and apparel and petroleum and petroleum
products, that are processed or assembled wholly from U.S. fab-
ricated components or materials or processed wholly from U.S. in-
gredients (except water) in a CBI beneficiary country and neither
the components, materials, and ingredients after export from the
United States nor the article itself before importation into the
United States enters the commerce of any third country.

Under the tariff-rate quota system for sugar,36 the Secretary of
Agriculture establishes the quota quantity that can be entered at
the lower tier import duty rate, and the U.S. Trade Representative
(USTR) allocates the quantity among sugar exporting quantities.
The quantities allocated to beneficiary countries under the Carib-
bean Basin Initiative receive duty-free treatment. Imports above
the in-quota amount from beneficiary countries are tariffed at the
higher, over-quota rate. Certificates of quota eligibility (CQE) are
issued to the exporting countries and must be returned with the
shipment of sugar in order to receive quota treatment.

Section 213(c) requires the President to suspend duty-free treat-
ment on imports of sugar and beef products from any beneficiary
country that does not submit a satisfactory stable food production
plan within 90 days after its designation, or while the country is
not making a good faith effort to implement the plan or the plan
is not achieving its purpose. The President must withhold suspen-
sion if the country agrees to consultations within a reasonable pe-
riod of time and undertakes to formulate and implement remedial
action.

The import relief procedures and authorities under sections 201—
204 of the Trade Act of 1974, as amended, and national security
measures under section 232 of the Trade Expansion Act of 1962
apply to imports from CBI beneficiary countries. Section 213(e) au-
thorizes the President to suspend CBI duty-free treatment and pro-
claim a rate of duty or other relief measures on CBI imports as on
imports of the article from non-CBI countries. Alternatively, the
President may maintain duty-free treatment or establish a margin
of preference on imports from CBI countries. In its report to the
President on import relief investigations covering CBI eligible arti-
cles, the ITC must state whether its findings with respect to seri-

36 Presidential Proclamation No. 6763, December 23, 1994, 60 Fed. Reg. 1007.
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ous injury to the domestic industry and its recommended remedy
apply to imports from CBI beneficiary countries.

Under a special procedure under section 213(b), petitioners for
import relief on agricultural perishable products may also file a re-
quest with the Secretary of Agriculture for emergency relief. With-
in 14 days, the Secretary must determine whether there is reason
to believe a CBI perishable product is being imported in such in-
creased quantities as to be a substantial cause of serious injury to
the domestic industry, and recommend to the President emergency
relief, if warranted. The President must determine within 7 days
after receiving the Secretary’s recommendation whether to take
emergency action restoring the normal rate of duty pending final
action on the import relief petition.

Section 215 requires the ITC to report annually to the Congress
on the actual economic impact and its assessment of the probable
future effects of the Act on the U.S. economy generally and on spe-
cific domestic industries. Section 216 also requires an annual re-
port to the Congress by the Secretary of Labor on the impact of the
CBI on U.S. labor.

Enhanced Temporary Trade Benefits under the CBTPA

Under NAFTA, imported products from Mexico receive NAFTA
declining tariff or duty-free and quota-free treatment. Chapter
Four of NAFTA establishes rules of origin for identifying goods that
are to be treated as “originating in the territories of NAFTA par-
ties” and are therefore eligible for preferential treatment accorded
to originating goods under NAFTA, including reduced duties and
duty-free and quota-free treatment.

The CBTPA provides that NAFTA tariff treatment applies to ar-
ticles eligible under CBI that meet NAFTA rules of origin (treating
the United States and CBI beneficiary countries as “parties” under
the agreement for this purpose). Customs procedures applicable to
exporters under NAFTA also must be met for partnership countries
(i.e. CBTPA eligible) to quality for parity treatment. Imports of ar-
ticles eligible under the CBI but which do not meet the conditions
of NAFTA parity would continue to be excluded from the program.

Under the CBTPA, NAFTA tariff treatment applies to goods ex-
cluded from the CBI, except to textiles and apparel. More specifi-
cally, for imports of canned tuna, petroleum and petroleum prod-
ucts, footwear, handbags, luggage, flat goods, work gloves, and
leather-wearing apparel, the legislation provided an immediate re-
duction in tariffs equal to the preference Mexican products enjoy
under NAFTA. The applicable duty paid by importers on such
goods is equal to the duty applicable to the same goods if entered
from Mexico.

In order for their products to qualify for any of the preferences
afforded under this Act, whether applied to textiles and apparel or
other products, the beneficiary country must comply with customs
procedures equivalent to those required under the NAFTA.

Temporary Trade Benefits for Apparel Imports Under CBTPA

The CBTPA provides duty-free, quota-free treatment to the fol-
lowing apparel products:



29

(1) apparel articles assembled in an eligible CBI beneficiary
country from U.S. fabrics wholly formed from U.S. yarns and cut
in the United States that would enter the United States under
Harmonized Tariff Schedule (HTS) item number 9802.00.80 (a pro-
vision that otherwise allows an importer to pay duty solely on the
value-added abroad when U.S. components are shipped abroad for
assembly and re-imported into the United States);

(2) apparel articles assembled in a CBTPA country from fabrics
wholly formed and cut in the United States, from yarns wholly
formed in the United States that are (I) entered under subheading
9802.00.80 of the HTS or (II) entered under chapter 61 or 62 of the
HTS, if, after such assembly, the articles would have qualified for
entry under subheading 9802.00.80 but for the fact that the articles
were embroidered or subjected to stone-washing, enzyme-washing,
acid washing, perma-pressing, oven-baking, bleaching, garment-
dyeing, screen printing, or other similar processes;

(3) apparel articles cut in a CBTPA beneficiary country from fab-
ric wholly formed in the United States from yarns wholly formed
in the United States, if such articles are assembled in such country
with thread formed in the United States;

(4) certain apparel articles knit-to-shape (other than socks pro-
vided for in heading 6115 of the HTS) in a CBTPA beneficiary
country from yarns wholly formed in the United States, and knit
apparel articles (other than certain T-shirts, as described below)
cut and wholly assembled in one or more CBTPA beneficiary coun-
tries from fabric formed in one or more CBTPA beneficiary coun-
tries or the United States from yarns wholly formed in the United
States, in an amount not to exceed 250 million square meter
equivalents (SMEs) during the one-year period beginning on Octo-
ber 1, 2000. That amount will increase by 16 percent, compounded
annually, in each succeeding one-year period through September
30, 2004. In each one-year period thereafter through September 30,
2008, the amount will be the amount that was in effect for the one-
year period ending on September 30, 2004, or such other amount
as may be provided by law. For T-shirts, other then underwear T-
shirts, the amount eligible for duty-free, quota-free treatment is 4.2
million dozen during the one-year period beginning on October 1,
2000. That amount will be increased by 16 percent, compounded
annually, in each succeeding 1-year period through September 30,
2004 and thereafter will be the amount in effect for the period end-
ing on September 30, 2004, or such other amount as may be pro-
vided by law. The conference agreement provides that it is the
sense of Congress that the Congress should determine, based on
the record of expansion of exports from the United States as a re-
sult of the preferential treatment of articles under this provision,
the percentage by which the amounts referred to above the respect
to knit-to-shape articles and T-shirts should be compounded for the
one-year periods occurring after the period ending on September
30, 2004;

(5) certain brassieres, subject to the requirements set forth in the
Act;

(6) certain articles assembled from fibers, yarns or fabric not
widely available in commercial quantities, with reference to the rel-
evant provisions of the NAFTA; the conference agreement also au-
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thorizes the President to extend duty-free and quota-free treatment
to certain other fibers, fabrics and yarns. Any interested party may
submit to the President a request for extension of benefits to fibers,
fabrics and yarns not available. The requesting party will bear the
burden of demonstrating that a change is warranted by providing
sufficient evidence. The President must make a determination
within 60 calendar days of receiving a request from an interested
party;

(7) certain handloomed, handmade and folklore articles; and

(8) certain textile luggage, as described in the legislation.

The CBTPA establishes certain special rules relating to apparel
products:

(1) Findings and trimmings.—Articles otherwise eligible for pref-
erential treatment shall not be ineligible for such treatment be-
cause the article contains findings or trimmings of foreign origin,
if such findings and trimmings do not exceed 25 percent of the cost
of the components of the assembled product. However, sewing
thread shall not be treated as a finding or trimming for purposes
of apparel articles cut in a CBTPA beneficiary country from fabric
wholly formed in the United States from yarns wholly formed in
the United States, where preferential treatment in contingent upon
assembly with thread formed in the United States.

(2) Interlinings.— Articles otherwise eligible for preferential
treatment shall not be ineligible for such treatment because the ar-
ticles contain certain interlinings, as described in the legislation, of
foreign origin, if the value of such interlinings (and any findings
and trimmings) does not exceed 25 percent of the cost of the compo-
nents of the assembled articles. This rule will not apply if the
President determines that United States manufacturers are pro-
ducing such interlinings in the United States in commercial quan-
tities;

(3) DeMinimis.—An article otherwise ineligible for preferential
treatment because the article contains fibers or yarns not wholly
formed in the United States or in one or more beneficiary countries
shall not be ineligible for such treatment if the total weight of all
such fibers or yarns is not more then seven percent of the total
weight of the good. However, in order for an apparel article con-
taining elastomeric yarns to be eligible for preferential treatment,
such yarns must be wholly formed in the United States.

(4) Special Origin Rule.—An article otherwise eligible for pref-
erential treatment shall not be ineligible for such treatment be-
cause the article contains nylon filament yarn (other then
eleastomeric yarn), if entered under certain tariff headings from a
country that is a party to an agreement with the United States es-
tablishing a free trade area which entered into force before Janu-
ary 1, 1995.

The CBTPA establishes a transition period that began on Octo-
ber 1, 2000 and ends on the earlier of September 30, 2008, or the
date on which the Free Trade Area of the Americas or another free
trade agreement as described in the legislation enters into force
with respect to the United States and the CBTPA beneficiary coun-
try.



31

Cutoms Procedures and Penalties for Transshipment

Under the NAFTA, Parties to the Agreement must observe Cus-
toms procedures and documentation requirements, which are estab-
lished in Chapter 5 of NAFTA. Requirements regarding Certificates
of Origin for imports receiving preferential tariffs are detailed in
Article 502.1 of NAFTA. The CBTPA requires the Secretary of the
Treasury to prescribe regulations that require, as a condition of
entry, that any importer of record claiming preferential tariff treat-
ment for textile and apparel products under the bill must comply
with requirements similar in all material respects to the require-
ments regarding Certificates of Origin contained in Article 502.1 of
NAFTA, for a similar importation from Mexico. In addition, if an
exporter is determined under the laws of the United States to have
engaged in illegal transshipment of textile or apparel products from
a partnership country, then the President shall deny all benefits
under the bill to such exporter, and to any successors of such ex-
porter, for a period of two years.

In cases where the President has requested a beneficiary country
to take action to prevent transshipment and the country has failed
to do so, the President shall reduce the quantities of textile and ap-
parel articles that may be imported into the United States from
that country by three times the quantity of articles transshipped,
to the extent that such action is consistent with WTO rules.

Other trade benefits

Under the antidumping and countervailing duty laws, imports
from two or more countries subject to investigation must generally
be aggregated for the purpose of determining whether the unfair
trade practice causes material injury to a U.S. industry, absent cer-
tain exceptions. Section 224 of CBI II created an exception to the
general cumulation rule for imports from CBI beneficiary countries.
If imports from a CBI country are under investigation in an anti-
dumping or countervailing duty case, imports from that country
may not be aggregated with imports from non-CBI countries under
investigation for purposes of determining whether the imports from
the CBI country are causing, or threatening to cause, material in-
jury to a U.S. industry. They may be aggregated with imports from
other CBI countries under investigation. Imports from CBI coun-
tries continue to be cumulated with imports from non-CBI coun-
tries for purposes of determining material injury in investigations
of imports from non-CBI countries.

CBI II also increased the duty-free tourist allowance for U.S.
residents returning directly or indirectly from a CBI beneficiary
country from $400 to $600 and allows such tourists to enter 1 addi-
tional liter of alcoholic beverages duty free if produced in a CBI
beneficiary country.

Measures for Puerto Rico and U.S. insular possessions

The CBERA contains a number of provisions to maintain and im-
prove the competitive position of Puerto Rico and the U.S. insular
possessions (including the Virgin Islands, American Samoa, Guam):

(1) Imports from Puerto Rico and the Virgin Islands may be
counted toward the 35 percent minimum local content rule of
origin requirement for CBI duty-free treatment. Section 235 of
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the Tariff and Trade Act of 1984 amended section 213(a) also
to permit articles from CBI beneficiary countries to enter
under bond for processing or manufacture in Puerto Rico with-
out payment of duty upon withdrawal if they meet CBI rule of
origin requirements. As amended by CBI II, any article which
is the growth, product, or manufacture of Puerto Rico qualifies
for duty-free treatment under the CBI if (a) the article is im-
ported directly from a CBI beneficiary country into the United
States; (b) the article was advanced in value in a CBI bene-
ficiary country; and (c) if any materials are added to the article
in a CBI beneficiary country, such materials are a product of
a beneficiary country or the United States.

(2) The permissible foreign content was increased from 50 to
70 percent for duty-free treatment of imports of CBI eligible
articles from U.S. insular possessions.

(3) Duty-free entry of alcoholic beverages by returning U.S.
residents arriving directly from insular possessions was in-
creased from 4 to 5 liters provided at least 1 liter is the prod-
uct of an insular possession. CBI II increased the duty-free al-
lowance for U.S. residents returning from U.S. insular posses-
sions from $800 to $1,200.

(4) Section 221 of the CBERA amended section 7652 of the
Internal Revenue Code to require that all excise taxes collected
on foreign rum imported into the United States, whether or not
from Caribbean countries, be paid to the treasuries of Puerto
Rico and the Virgin Islands. Section 214(c) requires the Presi-
dent to consider compensatory measures for the governments
of Puerto Rico and the Virgin Islands if there is a reduction in
the amount of rum excise tax rebates.

(5) The term “industry” under the import relief provisions of
section 201 of the Trade Act of 1974 was clarified to enable
producers in the insular possessions to petition for import re-
lief.

(6) Non-toxic rum stillage discharges in the Virgin Islands
are exempt from certain provisions of the Federal Water Pollu-
tion Control Act if the discharges are 1,500 feet from the shore
and are determined by the Governor of the Virgin Islands not
to constitute a health or environmental hazard.

Tax measures

Section 222 of the CBERA amended section 274(h) of the Inter-
nal Revenue Code to allow deductions for business expenses in-
curred while attending conventions and meetings in a designated
Caribbean Basin beneficiary country (or Bermuda) if the country
enters into an executive agreement with the United States to pro-
vide, on a reciprocal basis, for information relating to U.S. tax mat-
ters to be made available to U.S. tax officials, including agreement
to exchange bearer share and bank account information for crimi-
nal tax purposes. No deduction is available for attending a conven-
tion in a country found by the Secretary of the Treasury to dis-
%riminate in its tax laws against conventions held in the United

tates.

Under section 936 of the Internal Revenue Code, qualified invest-
ment income earned in U.S. possessions is exempt from U.S. tax.
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Most of the tax benefits claimed under this provision are claimed
by corporations in Puerto Rico. Prior to the Tax Reform Act of 1986
(1986 Act), this investment income, commonly referred to as “quali-
fied possessions source investment income” or QPSII, had to be de-
rived from sources inside Puerto Rico. Section 936(d)(4), added to
the Code in the 1986 Act, amended the definition of QPSII to allow
for investments outside of Puerto Rico. Under section 936(d)(4), in-
terest income will qualify as QPSII if derived from loans by quali-
fied financial institutions (including the Puerto Rican Government
Development Bank) for the acquisition of active business assets
and for the construction of development projects located in eligible
Caribbean Basin countries. Section 227 of CBI II requires the gov-
ernment of Puerto Rico to take such steps as may be necessary to
ensure that at least $100,000,000 of new investments which qualify
under section 936(d)(4) in eligible Caribbean Basin countries shall
be made each calendar year. Refinancings of existing investments
shall not constitute “new investments” for this purpose.

In general, section 1601y of the Small Business Job Protection
Act of 1996: (1) repealed the QPSII exclusion effective July 1, 1996;
(2) repealed the section 936 credit for new businesses effective for
taxable years beginning after December 31, 1995; and (3) repealed
the section 936 credit for existing possession businesses effective
for taxable years beginning before January 1, 2006.37

Tourism promotion and scholarship assistance

Section 233 of CBI II required the Commissioner of Customs to
carry out preclearance operations during fiscal years 1991 and
1992 at a U.S. Customs Service facility in a Caribbean Basin coun-
try which the Commissioner considered appropriate for testing the
extent to which the availability of preclearance operations can as-
sist in the development of tourism in the region. The Commissioner
of Customs and Commissioner of the Immigration and Naturaliza-
tion Service were to first determine the viability of establishing
such operations in either Aruba or Jamaica. The Commissioner of
Customs was required to submit a report to the Congress as soon
as practicable after September 30, 1992, regarding the program, in-
cluding the efficacy of extending preclearance operations to other
Caribbean countries. In December 1994, the Customs Service
signed a bilateral agreement with the government of Aruba regard-
ing the future construction of a preclearance facility.

Section 231 of CBI II requires the Administrator of the Agency
for International Development (AID) to establish and administer a
program of scholarship assistance, in cooperation with state gov-
ernments, universities, community colleges, and businesses, to en-
able students (particularly the economically and socially disadvan-
taged) from CBI beneficiary countries that also receive U.S. foreign
assistance to study in the United States. The Administrator may
make grants to states (including the District of Columbia, Puerto
Rico, and U.S. possessions and territories) to provide scholarship
assistance for undergraduate degree programs and for training pro-
grams of at least 1 year in study areas related to the critical devel-
opment needs of the students’ respective countries. The federal

37Public Law 104-188, section 1601, approved August 20, 1996, 26 U.S.C. 30A.
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share for each year for which a state receives payment will be not
less than 50 percent, funded from amounts otherwise made avail-
able for Latin American and Caribbean regional programs under
the economic support fund of the Foreign Assistance Act of 1961.
To the maximum extent practicable, each participating state shall
enlist private sector assistance to meet the non-federal share of
payments.

Meetings of Caribbean Trade Ministers and USTR

CBTPA directs the President to convene a meeting with the
trade ministers of partnership countries in order to establish a
schedule of regular meetings, to commence as soon as practicable,
of the trade ministers and USTR. The purpose of the meetings is
to advance consultations between the United States and partner-
ship countries concerning the likely timing and procedures for initi-
ating negotiations for partnership countries to: (1) accede to
NAFTA; or (2) enter into comprehensive, mutually advantageous
trade agreements with the United States that contain comparable
provisions to NAFTA, and would make substantial progress in
achieving the negotiation objectives listed in Section 108(b)(5) of
Public Law 103-182.

Andean Initiative

The Andean Trade Preference Act (ATPA), commonly referred to
as the Andean Initiative, was enacted on December 4, 1991 as title
II of Public Law 102-182, to authorize preferential trade benefits
for the Andean nations similar to those benefits to beneficiary
countries under the Caribbean Basin Initiative program. On July
23, 1990, President Bush announced that he would seek congres-
sional approval of a special preferential tariff program for four An-
dean countries—Bolivia, Ecuador, Colombia, and Peru—to fulfill a
commitment made at the February 1990 Cartagena Drug Summit
to expand economic incentives to encourage these countries to move
out of the production, processing, and shipment of illegal drugs into
legitimate products. Increased access to the U.S. market through
tariff preferences was part of a package of measures that included
expanded agricultural development assistance, additional product
coverage under the Generalized System of Preferences program,
and negotiation of long-term trade and investment liberalization
building on the “Enterprise for the Americas Initiative” announced
by the President on June 27, 1990.

On October 5, 1990, President Bush transmitted to Congress pro-
posed implementing legislation. H.R. 661, the “Andean Trade Pref-
erence Act of 1991,” was introduced on January 28, 1991 reflecting
the Administration’s proposal. The bill as reported to the House on
November 19 was amended during consideration by the Committee
on Ways and Means to conform the country designation criteria,
rule-of-origin requirements, and the import relief and emergency
relief criteria to the conditions and procedures for granting duty-
free treatment under the CBI program. Certain preferential trade
benefits, as well as the tax benefits under the CBI program, were
maintained for the Caribbean Basin countries and not extended to
the Andean countries by the legislation. The authority for the An-
dean Initiative was also limited to a 10-year period, to terminate
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as of December 4, 2001. H.R. 661 as amended was incorporated in
a House amendment to a Senate amendment to H.R. 1724, passed
by both Houses in a conference report on November 26, 1991.

The ATPA went into effect on December 4, 1991. The designa-
tions of Columbia and Bolivia as ATPA beneficiary countries be-
came effective July 22, 1992.38 Designations of Ecuador3? and
Peru 40 became effective, respectively, on April 30, 1993 and August
31, 1993.

Beneficiary countries

The ATPA authorizes the President to proclaim duty-free treat-
ment on all eligible articles from Bolivia, Ecuador, Colombia, and
Peru as potential beneficiary countries. Designation by the Presi-
dent of beneficiary status is subject to seven conditions identical to
the mandatory criteria for designation under the CBI program and
subject to the same authority to waive certain conditions in the
U.S. national economic or security interest. A country is prohibited
from designation under these conditions if it is a communist coun-
try, has nationalized or expropriated U.S. property without com-
pensation or submission to arbitration, fails to recognize arbitral
awards in favor of U.S. citizens, affords preferential tariff treat-
ment to products of other developed countries having or likely to
have a significant adverse effect on U.S. commerce, broadcasts U.S.
copyrighted material without the owner’s consent, has not signed
an extradition agreement with the United States, or has or is not
taking steps to afford internationally-recognized worker rights. In
addition, the President must take into account 12 discretionary fac-
tors prior to designating any of the 4 countries, similar to factors
under the CBI, plus whether the country has met narcotics co-
operation certification criteria required to be eligible for U.S. for-
eign aid.

Before designating any country, the President must notify the
Congress of his intention to make the designation and the consider-
ations entering into the decision. The President may withdraw or
suspend beneficiary country status or duty-free treatment on any
article if he determines subsequently that the country should be
barred from designation as a result of changed circumstances.

Eligible articles

Duty-free treatment is granted under the ATPA to any otherwise
eligible article which is the growth, product, or manufacture of a
designated beneficiary country if (1) that article is imported di-
rectly from a beneficiary country into the U.S. customs territory;
and (2) the sum of the cost or value of materials produced in one
or more Andean beneficiary countries or one or more CBI bene-
ficiary countries, plus the direct costs of processing operations per-
formed in one or more Andean or CBI beneficiary countries is not
less than 35 percent of the appraised value of the article. Puerto
Rico and the Virgin Islands are also considered beneficiary coun-
tries for this purpose. Up to 15 percent of the value attributable
to the cost or value of materials produced in the United States may

38 Presidential Proclamation 6455 and 6456; 57 Fed. Reg. 30069 and 30097.
39 Presidential Proclamation 6544; 58 Fed. Reg. 195547.
40 Presidential Proclamation 6585; 58 Fed. Reg. 43239.
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be applied toward the 35 percent minimum local content require-
ment. These rules and requirements to preclude transshipment or
pass-through operations are identical to CBI provisions, except that
content from CBI beneficiary countries may also be counted toward
the minimum 35 percent local content requirement for determining
the product of an Andean country.

A statutory list of products that are ineligible for duty-free treat-
ment under the ATPA is also identical to the product exclusion list
under the CBI except that rum is also excluded from ATPA eligi-
bility in order to preserve preferential benefits for Caribbean, Vir-
gin Islands, and Puerto Rican producers. Unlike under the CBI,
duty-free treatment does not apply to imports of certain excluded
articles assembled or processed wholly from U.S. components or
materials.

In addition to rum, ATPA duty-free treatment does not apply to
textiles and apparel articles subject to textile agreements; footwear
not designated eligible for GSP duty-free treatment; canned tuna;
petroleum or petroleum products; certain watches and watch parts;
certain leather-related products; and sugar, syrups, and molasses
subject to over-quota rates of duty. As under the CBI and GSP pro-
grams, duty-free treatment applies only to imports of sugar enter-
ing within the tariff-quota level; over-quota sugar imports remain
subject to a high tariff. As under the CBI, duty rate reductions of
20 percent, not to exceed 2.5 percent ad valorem, implemented in
five equal annual stages beginning January 1, 1992, apply to im-
ports of Andean leather-related products (handbags, luggage, flat
goods, work gloves, and leather wearing apparel).

Import safeguard provisions

Authorities under the ATPA to grant import relief measures and
to take emergency action on imports of agricultural perishables are
identical to provisions under the CBI program. The President may
suspend duty-free treatment and proclaim a duty rate on any eligi-
ble article under the import relief provisions of the Trade Act of
1974 or the national security provisions of the Trade Expansion Act
of 1962. The U.S. International Trade Commission must state in its
report to the President on any import relief investigation involving
an eligible article under the ATPA whether and to what extent its
injury findings and remedy recommendations apply to imports of
the article from beneficiary countries.

Under an emergency relief procedure for agricultural perishables,
petitions may be filed with the Secretary of Agriculture at the
same time as a petition for import relief is filed with the ITC.
Within 14 days, the Secretary advises the President whether he
has reason to believe that a perishable product from a beneficiary
country is being imported in such increased quantities as to be a
substantial cause of serious injury or threat thereof to the domestic
industry and that emergency action is warranted, or publishes no-
tice and advises the petitioner of a determination not to rec-
ommend emergency action. Within 7 days after receiving a rec-
ommendation, the President must proclaim the withdrawal of duty-
free treatment or publish notice of his determination not to take
emergency action.
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No proclamation under the ATPA shall affect fees imposed pur-
suant to section 22 of the Agricultural Adjustment Act of 1933.

Other provisions

The ATPA increased the duty-free tourist allowance for U.S. resi-
dents returning from Andean beneficiary countries from $400 to
$600 and 1 additional liter of alcoholic beverages may enter duty
free if produced in an Andean beneficiary country.

The President must submit a triennial report to the Congress on
the operation of the program. The ITC must report annually to the
Congress on the economic impact of the ATPA on U.S. industries
and consumers and on the effectiveness of duty-free treatment in
promoting drug-related crop eradication and crop substitution ef-
forts of beneficiary countries. The Secretary of Labor must also re-
port annually on the impact of the ATPA on U.S. labor.

African Growth and Opportunity Act

The African Growth and Opportunity Act, commonly referred to
as the African Trade Bill or AGOA, was enacted as title I of the
Trade and Development Act of 200041, to authorize the grant of
certain U.S. unilateral preferential trade benefits to sub-Saharan
African countries pursuing political and economic reform.

Background

Section 134 of the Uruguay Round Agreements Act (URAA)42 re-
quired the President to produce a comprehensive trade and devel-
opment policy for African countries. The President’s first report
was submitted to Congress on February 5, 1996. Among other
things, the President’s report proposed the creation of the Africa
Trade and Development Coordinating Group, an interagency group
to be co-chaired by the National Security Council and the National
Economic Council.

On September 26, 1996, H.R. 4198 was introduced in the House
of Representatives to authorize a new trade and investment policy
for sub-Saharan Africa. The bill called for the designation of coun-
tries in sub-Saharan Africa pursuing market-based economic re-
form to participate in the benefits of the bill. H.R. 4198 proposed
the creation of a United States-Sub-Saharan Africa Trade and Eco-
nomic Cooperation Forum to provide a regular opportunity for the
discussion of trade liberalization among eligible countries and
sought the establishment of a United States-Sub-Saharan Africa
Free Trade Area. In addition, the bill provided for the elimination
of quotas on textile and apparel products from Kenya and Mauri-
tius, the only sub-Saharan African countries subject to quota on
these products. No action was taken on H.R. 4198 in the 104th
Congress.

The second of the President’s five reports pursuant to section 134
of the URAA was transmitted to Congress on February 18, 1997.
The report set forth a policy framework structured around five
basic objectives, including trade liberalization and promotion, in-

41Public Law 106-200, approved May 18, 2000.
42Public Law 103-465, approved December 8, 1994, 19 U.S.C. 3554.
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vestment liberalization and promotion, development of the private
sector, infrastructure enhancement, and economic reform.

On April 24, 1997, H.R. 4198 was reintroduced in the 105th Con-
gress as H.R. 1432, the African Growth and Opportunity Act. As
introduced, H.R. 1432 included new language offering enhanced
benefits under the Generalized System of Preferences (GSP) for
sub-Saharan African countries meeting the bill’s eligibility require-
ments.

The third Presidential report required by section 134 of the
URAA was submitted to Congress on December 23, 1997. The re-
port indicated the Administration’s strong support for the passage
of H.R. 1432 and described the five major components of the Ad-
ministration’s Partnership for Economic Growth and Opportunity
in Africa: (1) enhanced trade benefits; (2) technical assistance; (3)
enhanced dialogue with African countries; (4) financing and debt
relief; and (5) continued U.S. leadership in multilateral fora to sup-
port private sector development, trade development, and institu-
tional capacity building in African countries.

H.R. 432 was passed by the House of Representatives on March
11, 1998. No further action was taken on H.R. 1432 in the 105th
Congress, S. 2400 was introduced in the Senate on July 21, 1998.
Title I of S. 2400 was entitled the African Growth and Opportunity
Act and differed primarily from H.R. 1432 by imposing a require-
ment that imports of textile and apparel products from sub-Saha-
ran Africa qualifying for duty-free and quota-free entry be made
from fabric of U.S. origin. S. 2400 was not considered by the Senate
during the 105th Congress.

On January 15, 1999, the President’s fourth report pursuant to
the URAA was submitted to Congress. The President’s report indi-
cated the Administration’s continued support for the passage of the
African Growth and Opportunity Act and laid out the key policy ob-
jectives of the President’s Partnership for Economic Growth and
Opportunity in Africa for stimulating economic growth in sub-Sa-
haran Africa and facilitating the region’s integration into the global
economy.

On February 2, 1999, H.R. 1432 was reintroduced in the 106th
Congress as H.R. 434, H.R. 434 was passed by the House of Rep-
resentatives on July 16, 1999.

On July 16, 1999, S. 1387, also entitled the African Growth and
Opportunity Act, was introduced in the Senate. The text of S. 1387
was similar to title I of S. 2400 from the 105th Congress.

On November 3, 1999, the Senate passed H.R. 434, as amended.
During Senate consideration of the bill, the House-passed version
of the African Growth and Opportunity Act was replaced with the
text of S. 1387. H.R. 434 was passed by the Senate as the Trade
and Development Act of 2000, with title I comprising the African
Growth and Opportunity Act.

On January 21, 2000, the President submitted his fifth and final
report required by section 134 of the URAA. The President’s report
reiterated the Administration’s support for enactment of H.R. 434.
In addition, it described the ways the U.S. Government agencies
work to support economic reform in sub-Saharan Africa, enhance
U.S.-sub-Saharan African economic engagement, increase African
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integration into the multilateral trading system, and promote sus-
tainable economic development.

On May 4, 2000, the conference report on H.R. 434, the Trade
and Development Act of 2000, was filed (H. Rept. 106-606) and
passed by the House of Representatives. The African Growth and
Opportunity Act was contained in title I of the conference report.
The Senate passed the conference report on May 11, 2000. The bill
was signed into law by the President on May 18, 2000 (P.L. 106—
200). The trade provisions in the African Growth and Opportunity
Act have an effective date of October 1, 2000 through September
30, 2008.

Beneficiary Countries

Section 107 of the African Growth and Opportunity Act (AGOA)
lists the following 48 countries, or their successor political entities,
as potentially eligible for designation by the President as bene-
ficiary countries:

Angola Eritrea Nigeria

Benin Ethiopia Republic of Congo

Bostswana Gabon Rwanda

Burkina Faso Gambia Sao Tomé and

Burundi Ghana Principe

Cameroon Guinea-Bissau Senegal

Cape Verde Kenya Seychelles

Central African Lesotho Sierra Leone
Republic Liberia Somalia

Chad Madagascar South Africa

Comoros Malawi Sudan

Democratic Mali Swaziland
Republic of Mauritania Tanzania
Congo Mauritius Togo

Cote d’Ivoire Mozambique Uganda

Djibouti Namibia Zambia

Equatoria Guinea Niger Zimbabwe

Section 111(a) of AGOA amends title V of the Trade Act of 1974
by inserting a new section 506A on the designation of sub-Saharan
African countries for the benefits of the Act. The new section 506A
authorizes the President to designate a country listed in section
107 of AGOA as a beneficiary sub-Saharan African country if: (1)
the President determines that the country meets the eligibility re-
quirements set forth in section 104 of AGOA in effect on the date
of enactment; and (2) the country otherwise meets the GSP eligi-
bility criteria.43

Section 104(a) of AGOA, as enacted, authorizes the President to
designate a sub-Saharan African country as an eligible sub-Saha-
ran African country if the President determines that the country
has established, or is making continual progress toward estab-
lishing:

(1) a market-based economy that protects private property
rights, incorporates an open rules-based trading system, and
minimizes government interference in the economy through

43 Presidential Proclamation 7350 of October 2, 2000 (65 (Fed. Reg. 59321, October 4, 2000)
designated 34 countries in sub-Saharan African as beneficiary sub-Saharan African countries for
the purposes of AGOA. All countries listed above except Angola, Burkina Faso, Burundi,
Comoros, Democratic Republic of Congo, Cote d’Ivoire, Equatorial Guinea, Gambia, Liberia, So-
malia, Sudan, Swaziland, Togo, and Zimbabwe were designated by Presidential Proclamation
7350, Swaziland was designated as a beneficiary country for the purposes of AGOA by Presi-
dential Proclamation 7400 of January 17, 2001 (66 Fed. Reg. 7373, January 23, 2001).
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measures such as price controls, subsidies, and government
ownership of economic assets;

(2) the rule of law, political pluralism, and the right to due
process, a fair trial, and equal protection under the law;

(3) the elimination of barriers to United States trade and in-
vestment, including by:

(A) the provision of national treatment and measures to
create and environment conducive to domestic and foreign in-
vestment;

(B) the protection of intellectual property; and

(C) the resolution of bilateral trade and investment dis-
putes;

(4) economic policies to reduce poverty, increase the avail-
ability of health care and educational opportunities, expand
physical infrastructure, promote the development of private en-
terprise, and encourage the formation of capital markets
through micro-credit or other programs;

(5) a system to combat corruption and bribery, such as sign-
ing and implementing the Convention on Combating Bribery of
Foreign Public Officials in International Business Trans-
actions; and

(6) protection of internationally recognized worker rights, in-
cluding the right of association, the right to organize and bar-
gain collectively, a prohibition on the use of any form of forced
or compulsory labor, a minimum age for the employment of
children, and acceptable conditions of work with respect to
minimum wages, hours of work, and occupational safety and
health.

In designating a country as an eligible sub-Saharan African
country, the President must also find under section 104(a) that it:
(1) does not engage in activities that undermine U.S. national secu-
rity or foreign policy interests; and (2) does not engage in gross vio-
lations of internationally recognized human rights or provide sup-
port for acts of international terrorism and cooperates in inter-
national efforts to eliminate human rights violations and terrorist
activities.

If the President determines that a beneficiary sub-Saharan Afri-
can country is not making continual progress in meeting the eligi-
bility requirements, then under section 506A(a)(3) of the Trade Act
of 1974 the President must terminate the designation of that coun-
try as a beneficiary sub-Saharan African country effective on Janu-
ary 1, of the year following the year in which the determination is
made.

The President is required under section 106 of AGOA to submit
a comprehensive report to Congress, not late than 1 year after the
date of enactment of AGOA, and annually thereafter through 2008,
on the trade and investment policy of the United States for sub-
Saharan Africa and on the implementation of AGOA and the
amendments made by it. Section 506A(c) of the Trade Act of 1974
requires the President to include his country eligibility determina-
tions, along with explanations of his determinations and specific
analysis of the eligibility requirements, in the annual report.
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Eligible articles

Section 111(A) of AGOA amends the GSP provisions in title V of
the Trade Act of 1974 by inserting a new section 506A. Section
506A(b)(1) of the Trade Act of 1974 authorizes the President to pro-
vide duty-free treatment for imports from beneficiary sub-Saharan
African countries of any article, other than textiles or apparel prod-
ucts or textile luggage, that is designated as import sensitive under
the GSP statute, provided that, after receiving advice from the U.S.
International Trade Commission (ITC), the President determines
that the article is not import sensitive in the context of imports
from beneficiary sub-Saharan African countries.4* The general
rules of origin governing duty-free entry under GSP apply, except
that, in determining whether products are eligible for the enhanced
benefits of AGOA, up to 15 percent of the appraised value of a
product at the time of importation may be derived from material
produced in the United States. In addition, under section
506A(b)(2) of the Trade Act of 1974, the cost or value of materials
produced in any beneficiary sub-Saharan African country may be
applied in determining whether a product meets the applicable
rules of origin for the enhanced GSP benefits of AGOA. Section
111(b) of AGOA amends GSP to waive permanently the competitive
need limits that would otherwise apply to beneficiary sub-Saharan
African countries. Section 114 of AGOA inserts a new section 506B
in the Trade Act of 1974 providing that the enhanced GSP benefits
for sub-Saharan African countries are in effect through September
30, 2008.

Section 112 of AGOA provides preferential treatment to certain
textile and apparel articles imported directly into the customs terri-
tory of the United States from beneficiary sub-Saharan African
countries meeting the transshipment requirements set forth in sec-
tion 113 of AGOA (see description below). Under section 112(b), the
following textile and apparel articles may enter the United States
free of duty and quantitative restrictions:

(1) apparel articles assembled in one or more beneficiary
sub-Saharan African countries from fabrics wholly formed and
cut in the United States, from yarns wholly formed in the
United States;

(2) apparel articles cut and assembled in one or more bene-
ficiary sub-Saharan African countries from fabrics wholly
formed in the United States from yarns wholly formed in the
United States, and assembled with thread formed in the
United States;

(3) sweaters knit-to-shape in one or more beneficiary sub-Sa-
haralln African countries made from cashmere and fine merino
wool;

(4) apparel articles both cut (or knit-to-shape) and sewn, or
otherwise assembled, in one or more beneficiary sub-Saharan
African countries from fabric or yarn not formed in the United
States or a beneficiary sub-Saharan African country, to the ex-
tent that apparel articles of such fabrics or yarns would be eli-

44 Presidential Proclamation 7388 of December 18, 2000 (65 Fed. Reg. 80723, December 21,
2000) lists the articles determined by the President to be non-import sensitive in the context
of imports from beneficiary sub-Saharan African countries and therefore eligible for duty-free
treatment under the enhanced GSP benefits in AGOA.



42

gible for preferential treatment, without regard to the source
of the fabric or yarn, under Annex 401 of the North American
Free Trade Agreement (NAFTA); and

(5) certified handloomed, handmade and folklore articles.45

Section 112b(b)(3) of AGOA also provides that certain other ap-
parel articles, up to 1.5% of total U.S. apparel imports (in square
meter equivalents) for the first year of the bill, growing in equal
increments in each of the seven succeeding one-year periods, to a
maximum of 3.5% of U.S. apparel imports in the last year of the
bill, may enter the customs territory of the United States from ben-
eficiary sub-Saharan African countries free of duty and quan-
titative restrictions. The following apparel articles are eligible for
preferential treatment under this cap:

(1) through September 30, 2004, apparel articles wholly as-
sembled in one or more lesser developed beneficiary sub-Saha-
ran African countries (defined as beneficiary sub-Saharan Afri-
can countries with a per capita gross national product of less
than $1,500 in 1998, as measured by the World Bank),46 with-
out regard to the origin of the fabric; and

(2) apparel articles wholly assembled in one or more bene-
ficiary sub-Saharan African countries from fabric wholly
formed in one or more beneficiary countries from yarn origi-
nating either in the United States or in one or more bene-
ficiary countries.

Section 112(b)(3)(C) provides import relief within the cap in the
form of a tariff snapback if the Secretary of Commerce determines
that an article qualifying for duty-free treatment under the cap
from a single beneficiary sub-Saharan African country is being im-
ported in such increased quantities and under such conditions as
to cause “serious damage, or threat thereof” to the domestic indus-
try producing the like or directly competitive article. In deter-
mining whether a domestic industry has been seriously damaged,
or is threatened with serious damage, the Secretary is required to
examine the effect of the imports on relevant economic indicators
such as domestic production, sales, market share, capacity utiliza-
tion, inventories, employment, profits, exports, prices, and invest-
ment.

The Secretary of Commerce is required to made a determination
on whether import relief is warranted if there has been a surge in
imports under the cap from a single beneficiary sub-Saharan Afri-
can country based on import data. The Secretary is also required
to initiate such an inquiry within 10 days of receiving a written re-

45 Executive Order 13191 of January 17, 2001 (66 Fed. Reg. 7271, January 22, 2001) delegated
authority to the Committee for the Implementation of Textile Agreements (CITA), after con-
sultation with the Commissioner of the U.S. Customs Service, to consult with beneficiary sub-
Saharan African countries and to determine which, if any, particular textile and apparel goods
shall be treated as being handloomed, handmade, or folklore articles for the purposes of section
112(b)(6) of AGOA.

46 Presidential Proclamation 73500f October 2, 2000 (65 Fed. Reg. 59321, October 4, 2000) lists
designated beneficiary sub-Saharan African countries to be considered as lesser developed bene-
ficiary sub-Saharan African countries for the purposes of section 112(b)(3)(B) of AGOA. They
are: Benin, Cape Verde, Cameroon, Central African Republic, Chad, Republic of Congo, Djibouti,
Eritrea, Ethlopla Ghana Guinea, Guinea-Bissau, Kenya, Lesotho, Madagascar, Malawi, Mali,
Maurltanla, Mozamblque, ngher, Nigeria, Rwanda, Sao Tomé and Principe, Senegal, Sierra
Leone, Tanzania, Uganda, and Zambia. Swaziland was also designated as a lesser developed
beneﬁciary sub-Saharan African country for the purposes of AGOA by Presidential Proclamation
7400 of January 17, 2001 (66 Fed. Reg. 7373, January 23, 2001).
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quest and supporting information from an interested party. Notice
of the initiation of an inquiry, and the Secretary’s subsequent de-
termination, are to be published in the Federal Register. The Sec-
retary of Commerce is required to establish procedures to ensure
participation in the inquiry by interested parties. If relevant infor-
mation is not available on the record or any party withholds infor-
mation that has been requested by the Secretary, the Secretary can
make the determination on the basis of the facts available. When
the Secretary relies on information submitted in the inquiry as
facts available, the Secretary must, to the extent practicable, cor-
roborate the information from independent sources that are reason-
ably available.

Section 112(b)(3)(C) defines the term “interested party” for the
purposes of the subparagraph as: (1) any producer of a like or di-
rectly competitive article; (2) a certified union or recognized union
or group or workers which is representative of an industry engaged
in the manufacture, production or sale in the United States of a
like or directly competitive article; (3) a trade or business associa-
tion representing producers or sellers of like or directly competitive
articles; (4) producers engaged in the production of essential inputs
for like or directly competitive articles; (5) a certified union or
group of workers which is representative of an industry engaged in
the manufacture, production or sale of essential inputs for like or
directly competitive articles; (5) a certified union or group of work-
ers which is representative of an industry engaged in the manufac-
ture, production or sale of essential inputs for like or directly com-
petitive articles; or (6) a trade or business association representing
companies engaged in the manufacture, production or sale of such
essential inputs.

Section 112(b)(5)(B) of AGOA authorizes the President, at the re-
quest of any interested party and subject to certain requirements,
to proclaim duty-free and quota-free treatment for apparel articles
both cut (or knit-to-shape) and sewn or otherwise assembled in one
or more beneficiary sub-Saharan African countries, from fabric or
yarn not formed in the United States or a beneficiary sub-Saharan
African country (in addition to those fabrics and yarns already list-
ed in Annex 401 of the NAFTA) if:

(1) the President determines that such yarns or fabrics can-
not be supplied by the domestic industry in commercial quan-
tities in a timely manner;*”

The President has obtained advice regarding the proposed action
from the appropriate advisory committee established under section
135 of the Trade Act of 197448 and the ITC;

(3) within 60 calendar days after the request, the President
has submitted a report to the Committee on Ways and Means
in the House of Representatives and the Committee on Finance
in the Senate that sets forth:

(A) the action proposed to be proclaimed and the reasons
for such action; and

47Executive Order 13191 of January 17, 2001 (66 Fed. Reg. 7271, January 22, 2001) delegated
authority to CITA to determine whether yarns or fabrics cannot be supplied by the domestic
industry in commercial quantities in a timely manner for the purposes of section 112(b)(5)(B)(i)
of AGOA.

4819 U.S.C. 2155.
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(B) the advice obtained from the advisory committee and
the ITC;

(4) a period of 60 calendar days, beginning with the first day
on which the President has met the reporting requirements
has expires; and

(5) the President has consulted with such committees regard-
ing the proposed action during the 60 day period.

Section 112(c) of AGOA provides for the elimination of quotas on
textile and apparel exports to the United States from Kenya and
Mauritius within 30 days after the countries adopt efficient visa
systems to guard against unlawful transshipment of textile and ap-
parel goods and the use of counterfeit documents related to the im-
portation of such articles into the United States.4® The U.S. Cus-
toms Service is required to provide technical assistance to Kenya
and Mauritius in the development and implementation of the visa
systems.

With regard to findings and trimmings, section 112(d)(1)(A) and
AGOA provides that an article eligible for preferential treatment
shall not be ineligible for such treatment because it contains find-
ings or trimmings of foreign origin, if the value of such findings
and trimmings does not exceed 25 percent of the costs of the com-
ponents of the assemble article. Examples of findings and trim-
mings are sewing thread, hooks and eyes, snaps, buttons, “bow
buds,” decorative lace trim, elastic strips, and zippers, including
zipper tapes and labels. Elastic strips are considered findings or
trimmings only if they are each less then one inch in width and
used in the production of brassieres. For apparel articles free of
duty and quantitative restrictions under AGOA by virtue of being
cut and assembled in one or more beneficiary sub-Saharan African
countries from fabrics wholly formed in the United States from
yarn formed in the United States and assembled with U.S. thread,
sewing thread is not included in the findings and trimmings excep-
tion.

On certain interlinings of foreign origin, section 112(d)(1)(B) pro-
vides that an apparel article otherwise eligible for preferential
treatment shall not be ineligible because it contains such inter-
linings, if their value (and any findings and trimmings) does not
exceed 25 percent of the cost of the components of the assembled
article. Interlinings eligible for such treatment are defined are de-
fined as a chest type plate, a “hymo” piece, or “sleeve header,” of
woven or weft-inserted warp knit construction and of coarse animal
hair or man-made filaments. This treatment must be terminated if
the President makes a determination that U.S. manufacturers are
producing such interlinings in the United States in commercial
quantities.50

A de minims rule is also established in section 112(d)(2) to pro-
vide that an article otherwise eligible for preferential treatment

49 Presidential Proclamation 7350 of October 2, 2000 (65 Fed. Reg. 59321, October 4, 2000)
delegated authority to perform the functions specified in section 112(c) of AGOA to USTR.

50 Executive Order 13191 of January 17, 2001 (66 Fed. Reg. 7271, January 22, 2001) delegated
authority to the CITA to determine whether U.S. manufacturers are producing interlinings in
the United States in commercial quantities for the purposes of section 112(d)(1)(B)(iii) of AGOA.
The Executive Order further directs CITA to establish procedures to ensure appropriate public
participation in such determination and requires that CITA’s determinations under the provi-
sion be published in the Federal Register.
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shall not be ineligible for such treatment because the article con-
tains fibers or yarns not wholly formed in the United States or one
or more beneficiary sub-Saharan African countries if the total
weight of all such fibers and yarns is not more than seven percent
of the total weight of the article.

Protections against transshipment

Section 113(a) of AGOA provides that the preferential treatment
provided to textile and apparel articles in section 112(a) shall not
be extended to imports from a beneficiary sub-Saharan African
country unless that country:51

(1) has adopted an efficient visa system, domestic laws, and
enforcement procedures applicable to covered articles to pre-
vent unlawful transshipment and the use of counterfeit docu-
ments related to the entry of the articles into the United
States;52

(2) has enacted legislation or promulgated regulations to per-
mit U.S. Customs Service verification teams to have the access
necessary to investigate thoroughly allegations of trans-
shipment;

(3) agrees to report, on a timely basis, export and import in-
formation requested by the U.S. Customs Service;

(4) will cooperate fully with the U.S. Customs Service to pre-
vent circumvention and transshipment as provided in Article 5
of the WTO Agreement on Textiles and Clothing;53

(5) agrees to require all producers and exporters of covered
articles in that country to maintain complete records of the
production and the export of covered articles, including mate-
rials used in the production, for at least two years after the
production or export; and

(6) agrees to report on a timely basis, at the request of the
U.S. Customs Service, documentation establishing the country
of origin of covered articles as used by that country in imple-
menting an effective visa system.

Section 113(A) defines country of origin documentation to include
documentation such as production records, information relating to
the place of production, the number and identification of the types
of machinery used to production, the number of workers employed
in production, and certification from both the manufacturer and the
exporter.

Section 113(b)(1) requires importers to comply with U.S. Customs
Service requirements similar in all material respects to the require-
ments regarding Certificates of Origin contained in Article 502.1 of

51Presidential Proclamation 7350 of October 2, 2000 (65 Fed. Reg. 59321, October 4, 2000)
delegated authority to make the findings identified in section 113(a) of AGOA to USTR.

52 Executive Order 13191 of January 17, 2001 (66 Fed. Reg. 7271, January 22, 2001) delegated
authority to USTR to direct the Commissioner of the U.S. Customs Service to take such actions
as may be necessary to ensure that textile and apparel articles described in section 112(b) of
AGOA that are entered, or withdrawn from warehouse, for consumption are accompanied by an
appropriate export visa if the preferential treatment described in section 112(a) of AGOA is
claimed with respect to such articles.

53 Article 5 of the WT'O Agreement on Textiles and Clothing provides that cooperation to pre-
vent circumvention transshipment includes: investigation of circumvention practices; exchange
of documents, correspondence, reports, and other relevant information to the extent available;
and facilitation of plant vists and contacts.
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the NAFTA for a similar importation from a NAFTA partner.5¢
Furthermore, in order to qualify for preferential treatment and for
a Certificate of Origin to be valid with respect to any article for
which preferential treatment is claimed, the President is required
to determine that each country has implemented and follows, or is
making substantial progress toward implementing and following,
procedures similar in all material respects to the relevant proce-
dures and requirements under chapter 5 of the NAFTA on Customs
Procedures.?5 Section 113(b)(2) states that the Certificate of Origin
is not required if such Certificate of Origin would not be required
under Article 503 of the NAFTA (as implemented into U.S. Law)
if the article were imported from Mexico.?6 Under section 113(b)(3),
if the President determines, based on sufficient evidence, that an
exporter has engaged in transshipment, then the President is re-
quired to deny for a period of five years all benefits under section
112 of AGOA to such exporter, any successor, and any other entity
owned or operated by the principal of the exporter.57

Transshipment is defined to have occurred in section 113(b)(4)
when preferential treatment for a textile or apparel article has
been claimed under AGOA on the basis of material false informa-
tion concerning the country of origin, manufacture, processing, or
assembly of the article or any of its components. False information
is material if disclosure of the true information would mean or
would have meant that the article is or was ineligible for pref-
erential treatment.

Section 113(b)(5) requires the U.S. Customs service to monitor
and the Commissioner of Customs to report to Congress on an an-
nual basis beginning no later than March 31, 2001 on the effective-
ness of the visa systems, the implementation of legislation and reg-
ulations described by sub-Saharan African countries, and the meas-
ures taken to deter circumvention as described in Article 5 of the
WTO Agreement on Textiles and Clothing.

Section 113(c) requires the U.S. Customs Service to provide tech-
nical assistance to beneficiary sub-Saharan African countries in the
development and implementation of effective visa systems and do-

54 Article 502.1 of the NAFTA requires an importer that claims preferential tariff treatment
for a good imported into its territory from the territory of another Party to: (1) make a written
declaration, based on a valid Certificate of Origin, that the good qualifies as an Originating
good; (2) have the Certificate in its possession at the time the declaration is made; (3) provide,
on the request of that Party’s customs administration, a copy of the Certificate; and (4) promptly
make a corrected declaration and pay any duties owed where the importer has reason to believe
that a Certificate on which a declaration was based contains information that is not correct.

55 Presidential Proclamation 7350 of October 2, 2000 (65 Fed. Reg. 59321) delegated authority
to perform the functions specified in section 113(b)(1)(B) of AGOA to USTR.

56 Article 503 of the NAFTA provides an exemption from the Certificate of Origin require-
ments for: (1) a commercial importation of a good whose value does not exceed $1,000, or such
higher amount that a Party may establish, except that it may require that the invoice accom-
panying the importation include a statement certifying that the good qualifies as an originating
good; (2) a non-commercial importation of a good whose value does not exceed $1,000, or such
higher amount that a Party may establish; or (3) an importation of a good for which the NAFTA
partner into whose territory the good is imported has waived the requirement for a Certificate
of Origin. These exceptions are permitted provided that the importation does not form part of
a series of importations that may reasonably be considered to have been undertaken or arranged
for the purpose of avoiding the Certificate of Origin requirements.

57 Executive Order 13191 of January 17, 2001 (66 Fed. Reg. 7271, January 22, 2001) delegated
authority to CITA to determine, after consultation with the Commissioner of the U.S. Customs
Service, based on sufficient evidence, whether an exporter has engaged in transshipment and
to deny for a period of five years all benefits under section 112 of AGOA to any such exporter,
any successor of such exporter, and any other entity owned or operated by the principal of such
exporter. The Executive Order further requires CITA to publish its determinations under this
section in the Federal Register.
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mestic laws. In addition, the U.S. Customs Service is required to
provide assistance in training sub-Saharan African officials in anti-
transshipment enforcement and to the extent feasible, in devel-
oping and adopting electronic visa systems. The U.S. Customs
Service is also required in section 113(c) to send production
verification teams to at least four beneficiary sub-Saharan African
countries each year. Section 113(d) authorizes additional resources
to the U.S. Customs Service to provide technical assistance to sub-
Saharan African countries and to increase transshipment enforce-
ment.

United States-Sub-Saharan Africa Trade and Economic Coopera-
tion Forum

In order to foster close economic ties between the United States
and sub-Saharan Africa, section 105 of AGOA requires the Presi-
dent to convene annual high-level meetings between appropriate of-
ficials of the United States Government and officials of the govern-
ments of sub-Saharan African countries. Not later than 12 months
after the date of enactment,>® the President, after consulting with
Congress and the governments concerned, is required to establish
a United States-Sub-Saharan Africa Trade and Economic Coopera-
tion Forum.

In creating the Forum, section 105(c)(1) requires the President to
direct the Secretary of Commerce, the Secretary of the Treasury,
the Secretary of State, and the USTR to host the first annual meet-
ing with their counterparts from the governments of sub-Saharan
African countries meeting the eligibility criteria in section 104. The
purpose of the meeting is to discuss expanding trade and invest-
ment relations between the United States and sub-Saharan Africa
and the implementation of AGOA, including encouraging joint ven-
tures between small and large businesses. The President is also re-
quired to direct the Secretaries and the USTR to invite to the
meeting representatives from appropriate sub-Saharan African re-
gional organizations and government officials from the other appro-
priate countries in sub-Saharan Africa.

Section 105(c)(2) requires the President, in consultation with
Congress, to encourage U.S. nongovernmental organization (NGOs)
to host annual meetings with NGOs from sub-Saharan Africa in
conjunction with the annual Forum meetings. Section 105(c)(3) re-
quires the President, in consultation with Congress, to encourage
similar meetings between representatives of the U.S. and sub-Sa-
haran African private sector.

Under section 105(c)(3), the President is required to meet, to the
extent practicable, with the heads of governments of sub-Saharan
African countries eligible under section 104, and those sub-Saharan
African countries that the President determines are taking sub-
stantial positive steps toward meeting those eligibility require-
ments, not less than once every two years for the purpose of dis-
cussing expanding trade and investment relations between the
United States and sub-Saharan African and the implementation of
AGOA, including encouraging joint ventures between small and
large businesses.

58 Public Law 106200, approved May 18, 2000.
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Free trade agreements with sub-Saharan African countries

Congress declares in Section 116 of AGOA that free trade agree-
ments should be negotiated, where feasible, with interested coun-
tries in sub-Saharan Africa, in order to serve as the catalyst for in-
creasing trade between the United States and sub-Saharan Africa
and increasing private sector investment in sub-Saharan Africa.

Section 116(b)(1) requires the President, taking into account the
provisions of the treaty establishing the African Economic Commu-
nity and the willingness of the governments of sub-Saharan African
countries to engaged in negotiations to enter into free trade agree-
ments, to prepare and transmit to Congress not later than 12
months after the date of enactment5? a plan for the purpose of ne-
gotiating and entering into one or more trade agreements with in-
terested beneficiary sub-Saharan African countries.

Customs Valuation

Historical background

In order to assess applicable duty rates under the Harmonized
Tariff Schedule of the United States (HTS) and to collect appro-
priate import statistics, the dutiable value of all imported merchan-
dise must be determined. The process by which Customs deter-
mines the dutiable value of imported merchandise is referred to as
“appraisement” or “valuation.”

Merchandise exported to the United States on or after July 1,
1980, is subject to appraisement under a uniform system of valu-
ation established by title II of the Trade Agreements Act of 1979.
Title II, which implements the Customs Valuation Agreement (en-
titled the Agreement on Implementation of Article VII of the Gen-
eral Agreement on Tariffs and Trade) negotiated as one of the
Tokyo Round of multilateral trade negotiations (MTN) agreements,
was put into effect by Presidential Proclamation 4768 of June 28,
1980.60

Title II revised section 402 of the Tariff Act of 193061 and re-
pealed the American Selling Price (ASP) method of valuation. How-
ever, under section 204(c) of the Trade Agreements Act of 1979, the
ASP method of valuation continues to apply to certain rubber foot-
wear exported to the United States before July 1, 1981. Title II also
repealed the alternative valuation system under section 402a of the
Tariff Act of 1930.62

Prior to the Trade Agreements Act of 1979, separate valuation
standards—commonly referred to as the “old law” and the “new
law”—existed side by side. Section 402a of the Tariff Act of 1930
was called the “old law” because it was enacted as part of the Tar-
iff Act of 1930. It provided for the following order of progression in
appraising merchandise: (1) foreign value or export value, which-
ever is higher; (2) U.S. value; (3) cost of production. It also provided
for the application of the ASP basis of appraisement for designated
articles such as benzenoid chemicals and certain footwear. The ASP
method was based on the value of a domestic product rather than

59 Public Law 106-200, approved May 18, 2000.
6045 Fed. Reg. 45135 (1980).

6119 U.S.C. 1401a.

6219 U.S.C. 1402.
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an imported product in order to protect the U.S. industry from for-
eign competition.

During the early 1950’s the Department of the Treasury pro-
posed eliminating the foreign value basis of appraisement, which as
its name implies is based on the value of merchandise sold in for-
eign markets. The Department of the Treasury argued that data
for determining export value were more readily available and the
elimination of foreign value would streamline the appraisement
process by obviating the need to make simultaneous appraisements
under export value and foreign value.

In response to these proposals, the Customs Simplification Act of
1956 created a new group of valuation standards. These standards
were contained in section 402 of the Tariff Act of 193063 and re-
ferred to as the “new law.” The “new law” eliminated the foreign
value standard and made export value the primary basis for ap-
praisement. With certain modifications, both U.S. value and cost of
production (renamed the constructed value) were retained as the
first and second alternative standards. The meaning of each stand-
ard was modified, however, by changes in the statutory language
and by the inclusion in the law of definitions for certain of the
terms.

However, Congress was unwilling to make these changes applica-
ble to all imported articles. Because the new provisions were ex-
pected to have a duty-reducing effect for many articles, the Sec-
retary of the Treasury was instructed to prepare a list of commod-
ities which, if appraised under the new valuation standards, would
have been appraised at 95 percent or less of the value at which
they were actually appraised in the 12 months ending June 30,
1954 (i.e., dutiable value reduced by 5 percent or more). The arti-
cles so identified were published in Treasury Decision 54521 (Janu-
ary 20, 1958), which is referred to as “the Final List” and such arti-
cles continued to be appraised under the “old law” standards of sec-
tion 402a of the Tariff Act. Thus, after the enactment of the Cus-
toms Simplification Act of 1956,6¢ there were nine separate bases
of appraisement (five under the old law and four under the new)
applicable to imported products.

It was largely this complexity of U.S. valuation laws as well as
foreign objections to the American Selling Price basis of appraise-
ment which prompted our trading partners to enter into negotia-
tions at the Tokyo Round of MTN on the development of a new sys-
tem of customs valuation.

THE GATT/WTO CusTOMS VALUATION AGREEMENT

The Customs Valuation Agreement was signed by most major
U.S. trading partners at the conclusion of the Tokyo Round. The
WTO Agreement on Customs Valuation, which is essentially the
same document, is included in the Uruguay Round Agreements ap-
plicable to all WT'O members. Internationally-agreed rules gov-
erning customs valuation will apply to the overwhelming majority
of trading countries. Newly joining developing countries may delay
implementation for up to 5 years.

6319 U.S.C. 1401a.
64 Act of August 2, 1956, ch. 887.
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The Agreement consists of four major parts in addition to a pre-
amble and three annexes. Part I sets out the substantive rule of
customs valuation, the substance of which was codified in U.S. law
by the Trade Agreements Act of 1979 as an amendment to section
402 of the Tariff Act of 1930. Part II provides for the international
administration of the Agreement and for dispute resolution among
signatories. Part III provides for special and differential treatment
for developing countries, and part IV contains so-called final provi-
sions dealing with matters such as acceptance and accession of the
Agreement, reservations, and servicing of the Agreement.

Administration and dispute resolution.—As mentioned above, the
Agreement establishes two committees—a “Committee on Customs
Valuation” (referred to as “the Committee”) and a “Technical Com-
mittee on Customs Valuation” (referred to as the “Technical Com-
mittee”)—to administer the Agreement and creates a mechanism
for resolving disputes between parties to the Agreement. The rules
under the WTO Dispute Settlement Understanding apply to dis-
putes over the interpretation or application of the Agreement.

The Committee, which is composed of representatives from each
of the parties, meets annually in Geneva “to consult on matters re-
lating to the administration of the customs valuation system by
any party to Agreement as it might affect the operation of this
Agreement or the furtherance of its objectives, and to carry out
such other responsibilities as may be assigned to it by the parties.”
The WTO secretariat acts as the secretariat to the Committee, and
the Office of the U.S. Trade Representative is the U.S. representa-
tive to this Committee.

The Technical Committee was created under the auspices of the
Customs Cooperation Council (CCC) to carry out the responsibil-
ities assigned to it by the parties and set forth in annex II to the
Agreement with a view towards achieving uniformity in interpreta-
tion and application of the Agreement at the technical level. Among
the responsibilities assigned to the Technical Committee are—

(1) to examine specific technical problems arising in the ad-
ministration of the customs valuation systems and to give advi-
sory opinions offering solutions to such problems;

(2) to study, as requested, and prepare reports on valuation
laws, procedures and practices as they relate to the Agreement;
and

(3) to furnish such information and advice on customs valu-
ation matters as may be requested by parties to the Agree-
ment.

The Technical Committee meets periodically in Brussels, and the
U.S. Customs Service serves as the U.S. representative to this tech-
nical committee.

Dispute resolution.—Several steps are provided for a party to fol-
low if it considers that any benefit accruing to it under the Agree-
ment is being nullified or impaired, or if any objectives of the
Agreement are being impeded by the actions of another party.

First, the aggrieved party should request consultations with the
party in question with a view to reaching a mutually satisfactory
solution. If no mutually satisfactory solution is reached between
the parties within a reasonably short period of time, the Committee
shall meet at the request of either party (within 30 days of receiv-
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ing such request) and attempt to facilitate a mutually satisfactory
solution. If the dispute is of a technical nature, the Technical Com-
mittee will be asked to examine the matter and report to the Com-
mittee within 3 months.

In the absence of a mutually agreeable solution from the Com-
mittee up to this point, the Committee shall, upon the request of
either party, establish a panel (within 3 months from the date of
the parties’ request for the Committee to investigate where the
matter is not referred to the Technical Committee, otherwise with-
in 1 month from the date of the Technical Committee’s report) to
examine the matter and make such finding as will assist the Com-
mittee in making recommendations or giving a ruling on the mat-
ter.

After the investigation is complete, the Committee shall take ap-
propriate action (in the form of recommendations or rulings). If the
Committee considers the circumstances to be serious enough, it
may authorize one or more parties to suspend the application to
any other party of obligations under the valuation agreement.

Special and different treatment.—Part III of the Agreement al-
lows developing countries which are party to the Agreement—

(1) to delay application of its provisions for a period of 5
years from the date the Agreement enters into force;

(2) to delay application of articles 1, 2(b)(iii) and 6 (both of
which provide for a determination of the computed value of im-
ported goods) for a period of 3 years; and

(3) to receive technical assistance (such as training of per-
sonnel, assistance in preparing implementation measures and
advice on the application of the Agreement’s provisions) upon
request, from developed countries party to the Agreement.

CURRENT LaAw 65

Section 402 of the Tariff Act of 193066 as amended by the Trade
Agreements Act of 1979 establishes “Transaction Value” as the pri-
mary basis for determining the value of imported merchandise.
Generally, transaction value is the price actually paid or payable
for the goods, with additions for certain items not included in that
price.

If the first valuation basis cannot be used, the secondary bases
are considered. These secondary bases, in the order of precedence
for use, are: transaction value of identical or similar merchandise;
deductive value; computed value. The order of precedence of the
last two bases can be reversed if the importer so requests. Each of
these bases is discussed in detail below:

Transaction value of imported merchandise.—Several concepts
relating to the transaction value of imported merchandise are also
applicable to the transaction value of identical or similar merchan-
dise, as discussed in the next section. These concepts, concerning
the nature of transaction value itself, are discussed in terms of the
transaction value of imported merchandise.

65 Most of the description of current law was taken from “Customs Valuation Under the Trade
Agreements Act of 1979,” Department of the Treasury, U.S. Customs Service, Office of Commer-
cial Operations, October 1981.

6619 U.S.C. 1401a.
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DEFINITIONS

The transaction value of imported merchandise (i.e., the mer-
chandise undergoing appraisement) is defined as the price actually
paid or payable for the merchandise when sold for exportation to
the United States, plus amounts equal to:

(1) the packing costs incurred by the buyer;

(2) any selling commission incurred by the buyers;

(3) the value of any assist; 67

(4) any royalty or license fee that the buyer is required to
pay as a condition of the sale; and

(5) the proceeds, accruing to the seller, of any subsequent re-
sale, disposal, or use of the imported merchandise.

These amounts (1 through 5) are added only to the extent that
each is not included in the price, and is based on information es-
tablishing the accuracy of the amount. If sufficient information is
not available, then the transaction value cannot be determined;
and the next basis of value, in order of precedence, must be consid-
ered for appraisement.

The price actually paid (or payable) for the imported merchan-
dise is the total payment, excluding international freight, insur-
ance, and other C.LF. charges, that the buyer makes to the seller.

Amounts to be disregarded in determining transaction value are:

(1) The cost, charges, or expenses incurred for transpor-
tation, insurance, and related services incident to the inter-
national shipment of the goods from the country of exportation
to the place of importation in the United States.

(2) Any decrease in the price actually paid or payable that
is made or effected between the buyer and seller after the date
of importation of the goods into the United States.

As well as, if identified separately:

(3) Any reasonable cost or charge incurred for constructing,
erecting, assembling, maintaining, or providing technical as-
sistance with respect to the goods importation into the United
States; or transporting the goods after importation.

(4) The customs duties and other federal taxes, including any
federal excise tax for which sellers in the United States are or-
dinarily liable.

LIMITATIONS ON THE APPLICABILITY OF TRANSACTION VALUE

The transaction value of imported merchandise is the appraised
value of that merchandise, provided certain limitations do not
exist. If any of these limitations are present, then transaction value

67 An “assist” is any of the following items that the buyer of imported merchandise provides
directly or indirectly, and free of charge or at reduced cost, for use in the production of or the
sale for export to the United States of the imported merchandise:

q Materials, components, parts, and similar items incorporated in the imported merchan-
ise;
Tools, dies, molds, and similar items used in producing the imported merchandise;
Merchandise consumed in producing the imported merchandise;
Engineering, development, artwork, design work, and plans and sketches that are under-
taken outside the United States.

The last item listed above (“Engineering, development . . .”) will not be treated as an assist
if the service or work is (1) performed by a person domiciled within the United States, (2) per-
formed while that person is acting as an employee or agent of the buyer of the imported mer-
chandise, and (3) incident to other engineering, development, artwork, design work, or plans or
sketches undertaken within the United States.
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cannot be used as the appraised value, and the next basis of value
will be considered. The limitations can be divided into four groups:

(1) Restrictions on the disposition or use of merchandise.—The
first category of limitations which preclude the use of transaction
value is the imposition of restrictions by a seller on a buyer’s dis-
position or use of the imported merchandise. Exceptions are made
to this rule. Thus, certain restrictions are acceptable, and their
presence will still allow the use of transaction value. The accept-
able restrictions are: (a) those imposed or required by law, (b) those
limiting the geographical area in which the goods may be resold,
and (c) those not substantially affecting the value of the goods. An
example of the last restriction occurs when a seller stipulates that
a buyer of new-model cars cannot sell or exhibit the cars until the
start of the new sales year.

(2) Conditions for which a value cannot be determined.—If the
sale of, or the price actually paid or payable for, the imported mer-
chandise is subject to any condition or consideration for which a
value cannot be determined, then transaction value cannot be used.
Some examples of this group include when the price of the im-
ported merchandise depends on (a) the buyer’s also buying from the
seller other merchandise in specified quantities, (b) the price at
which the buyer sells other goods to the seller, or (c) a form of pay-
ment extraneous to the imported merchandise, such as, the seller’s
receiving a specified quantity of the finished product that results
after the buyer further processes the imported goods.

(3) Proceeds accruing to the seller.—If part of the proceeds of any
subsequent resale, disposal, or use of the imported merchandise by
the buyer accrues directly or indirectly to the seller, then trans-
action value cannot be used. There is an exception. If an appro-
priate adjustment can be made for the partial proceeds the seller
receives, then transaction value can still be considered. Whether an
adjustment is made depends on whether the price actually paid or
payable includes such proceeds and, if it does not, the availability
of sufficient information to determine the amount of such proceeds.

(4) Related-party transactions where the transaction value is un-
acceptable.—Finally, the relationship between the buyer and seller
may preclude the application of transaction value. The fact that the
buyer and seller are related 68 does not automatically negate using
their transaction value; however, the transaction value must be ac-
ceptable under prescribed procedures. To be acceptable for trans-
action value, relationship between the buyer and seller must not
have influenced the price actually paid or payable. Alternatively,
the transaction value may be acceptable if the imported merchan-
dise closely approximates any one of the following test values, pro-

68 For appraisement purposes, any of the following persons are considered related—

Members of the same family, including brothers and sisters (whether by whole or half
blood), spouse, ancestors, and lineal descendants;

Any officer or director of an organization and such organization;

An officer or director of an organization and an officer or director of another organization,
if each such individual is also an officer or director in the other organization;

Partners;

Employer and employee;

Any person directly or indirectly owning, controlling, or holding with power to vote, 5 per-
cent or more of the outstanding voting stock or shares of any organization and such organi-
zation;

Two or more persons directly or indirectly controlling, controlled by, or under common
control with, any person.
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vided these values relate to merchandise exported to the United
States at or about the same time as the imported merchandise:
(A) The transaction value of identical merchandise, or of
gimilar merchandise, in sales to unrelated buyers in the United
tates,
(B) The deductive value or computed value for identical mer-
chandise or similar merchandise, or
(C) The transaction value of imported merchandise in sales
to unrelated buyers of merchandise, for exportation to the
United States, that is identical to the imported merchandise
under apprisement, except for having been produced in a dif-
ferent country. No two sales to unrelated buyers can be used
for comparison unless the sellers are unrelated.

The test values are used for comparison only. They do not form
a substitute basis of valuation.

In determining whether the transaction value is close to one of
the foregoing test values (A, B, or C), an adjustment is made if the
sales involved differ in commercial levels, quantity levels; the costs,
commissions, values, fees, and proceeds described in (1) through (5)
of the “definition” of value; and the costs incurred by the seller in
sales in which he and the buyer are not related that are not in-
curred by the seller in sales in which he and the buyer are related.

As stated, the test values are alternatives to the relationship cri-
terion. If one of the test values is met, it is not necessary to exam-
ine the question of whether the relationship influenced the price.

Transaction value of identical merchandise or similar merchan-
dise.—If the transaction value of imported merchandise cannot be
determined, then the customs value of the imported goods being
appraised is the transaction value of identical merchandise. If mer-
chandise identical to the imported goods cannot be found or an ac-
ceptable transaction value for such merchandise does not exist,
then the customs value is the transaction value of similar merchan-
dise.

The same additions, exclusions, and limitations, previously dis-
cussed in determining the transaction value of imported merchan-
dise, also apply in determining the transaction value of identical or
similar merchandise.

Besides the data common to all three transaction values, certain
factors specifically apply to the transaction value of identical mer-
chandise or similar merchandise. These factors concern the expor-
tation date, the level and quantity of sales, the meaning, and the
order of precedence of identical merchandise and of similar mer-
chandise.

(a) Exportation date.—The identical merchandise, or similar mer-
chandise, for which a transaction value is being determined must
have been sold for export to the United States and exported at or
about the same time as the merchandise being appraised.

(b) Sales level /| quantity.—The transaction value of identical mer-
chandise (or similar merchandise) must be based on sales of iden-
tical merchandise (or similar merchandise) at the same commercial
level and, in substantially the same quantity, as the sales of the
merchandise being appraised. If no such sale exists, then sales at
either a different commercial level or in different quantities, or
both, can be used, but must be adjusted to take account of any such
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difference. Any adjustment must be based on sufficient informa-
tion, that is, information establishing the reasonableness and accu-
racy of the adjustment.

(¢) Definition.—(1) The term “identical merchandise” means mer-
chandise that is: identical in all respects to the merchandise being
appraised; produced in the same country as the merchandise being
appraised; and produced by the same person as the merchandise
being appraised.

If merchandise meeting all three criteria cannot be found, then
identical merchandise is merchandise satisfying the first two cri-
teria but produced by a different person than the merchandise
being appraised. Merchandise can be identical to the merchandise
being appraised and still show minor differences in appearance.
However, identical merchandise does not include merchandise that
incorporates or reflects engineering, development, artwork, design
work, and plans and sketches provided free or at reduced cost by
the buyer and undertaken in the United States.

(2) The term “similar merchandise” means merchandise that is
produced in the same country and by the same person as the mer-
chandise being appraised; like the merchandise being appraised in
characteristics and component materials; and commercially inter-
changeable with the merchandise being appraised.

If merchandise meeting the foregoing criteria cannot be found,
then similar merchandise is merchandise having the same country
of production, like characteristics and component materials, and
commercial interchangeability but produced by a different person.

In determining whether goods are similar, some of the factors to
be considered are the quality of the goods, their reputation, and the
existence of a trademark. It is noted, however, that similar mer-
chandise does not include merchandise that incorporates or reflects
engineering, development, artwork, design work, and plans and
sketches provided free or at reduced cost by the buyer and under-
taken in the United States.

(d) Order of precedence.—Sometimes more than one transaction
value will be present, that is, for identical merchandise produced
by the same person, for identical merchandise produced by another
person, for similar merchandise produced by the same person, and
for similar merchandise produced by another person. If this occurs,
one value must take precedence.

As stated previously, accepted sales at the same level and quan-
tity take precedence over sales at different levels and/or quantities.
The order of precedence can be summarized as:

(1) Identical merchandise produced by the same person;

(2) Identical merchandise produced by another person;

(8) Similar merchandise produced by the same person; and
(4) Similar merchandise produced by another person.

It is possible that two or more transaction values for identical
merchandise (or similar merchandise) will be determined. In such
a case, the lowest value will be used as the appraised value of the
imported merchandise.

Deductive value.—If the transaction value of imported merchan-
dise, of identical merchandise, or of similar merchandise cannot be
determined, then deductive value is calculated for the merchandise
being appraised. Deductive value is the next basis of appraisement
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to be used, unless the importer designated, at entry summary, com-
puted value as the preferred method of appraisement. If computed
value was chosen and subsequently determined not to exist for cus-
toms valuation purposes, then the basis of appraisement reverts
back to deductive value.

If an assist is involved in a sale, that sale cannot be used in de-
termining deductive value. So any sale to a person who supplies an
assist for use in connection with the production or sale for export
of the merchandise concerned is disregarded for deductive value.

Basically deductive value is the resale price in the United States
after importation of the goods, with deductions for certain items.
Generally, the deductive value is calculated by starting with a unit
price and making certain additions to and deductions from that
price.

One of three prices constitutes the unit price in deductive value.
The price used depends on when and in what condition the mer-
chandise concerned is sold in the United States. If the merchandise
is sold in the condition as imported at or about the date of importa-
tion of the merchandise being appraised, the price used is the unit
price at which the greatest aggregate quantity of the merchandise
concerned is sold at or about such date.

If the merchandise concerned is sold in the condition as imported
but not sold at or about the date of importation of the merchandise
being appraised, the price used is the unit price at which the great-
est aggregate quantity of the merchandise concerned is sold after
the date of importation of the merchandise being appraised but be-
fore the close of the 90th day after the date of such importation.

Finally, if the merchandise concerned is not sold in the condition
as imported and not sold before the close of the 90th day after the
date of importation of the merchandise being appraised. The price
used is the unit price at which the greatest aggregate quantity of
the merchandise being appraised, after further processing, is sold
before the 180th day after the date of such importation.

After determining the appropriate price, packing costs for the
merchandise concerned must be added to the price used for deduc-
tive value, provided such costs have not otherwise been included.
These costs are added, regardless of whether the importer or the
buyer incurs the cost. Packing costs include the cost of all con-
tainers and coverings of whatever nature; and of packing, whether
for labor or materials, used in placing the merchandise in condi-
tion, packed ready for shipment to the United States.

Certain other items are not a part of deductive value and must
be deducted from the unit price. The items are:

(1) Commissions or profit and general expenses.—Any com-
mission usually paid or agreed to be paid, or the addition usu-
ally made for profit and general expenses, applicable to sales
in the United States of imported merchandise that is of the
same class or kind as the merchandise concerned; and regard-
less of the country of exportation.

(2) Transportation/insurance costs.—The usual and associ-
ated costs of transporting and insuring the merchandise con-
cerned from the country of exportation to the place of importa-
tion in the United States; and from the place of importation to
the place of delivery in the United States, provided these costs
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are not included as a general expense under the preceding
paragraph.

(3) Customs duties/federal taxes.—The customs duties and
other federal taxes payable on the merchandise concerned be-
cause of its importation, plus any federal excise tax on, or
measured by the value of, such merchandise for which sellers
in the United States are ordinarily liable; and

(4) Value of further processing.—The value added by the
processing of the merchandise after importation, provided suffi-
cient information exists concerning the cost of processing. The
price determined for deductive value is reduced by the value of
further processing, only if the third unit price is used as deduc-
tive value (i.e., the merchandise concerned is not sold in the
condition as imported and not sold before the close of the 90th
day after the date of importation, but is sold before the 180th
day after the date of importation).

Computed value.—The last basis of appraisement is computed
value. If customs valuation cannot be based on any of the values
previously discussed, then computed value is considered. This value
is also the one the importer can select at entry summary to precede
deductive value as a basis of appraisement.

Computed value consists of the sum of the following items:

(1) materials, fabrication, and other processing used in pro-
ducing the imported merchandise;

(2) profit and general expenses;

(3) any assist, if not included in (a) and (b); and

(4) packing costs.

The cost or value of the materials, fabrication, and other proc-
essing of any kind used in producing the imported merchandise is
based on information provided by or on behalf of the producer and
on the commercial accounts of the producer, if the accounts are
consistent with generally accepted accounting principles applied in
the country of production of the goods.

The producer’s profit and general expenses are used, provided
they are consistent with the usual profit and general expenses re-
flected by producers in the country of exportation in sales of mer-
chandise of the same class or kind as the imported merchandise.

If the value of an assist used in producing the merchandise is not
included as part of the producer’s materials, fabrication, other proc-
essing or general expenses, then the prorated value of the assist
will be included in computed value. The value of any engineering,
development, artwork, design work, and plans and sketches under-
taken in the United States is included in computed value only to
the extent that such value has been charged to the producer.

Finally, the cost of all containers and coverings of whatever na-
ture and of packing, whether for labor or material, used in placing
merchandise in condition, packed ready for shipment to the United
States is included in computed value.

As can be seen, computed value relies to a certain extent on in-
formation that has to be obtained outside the United States, that
is, from the producer of the merchandise. If a foreign producer re-
fuses to or is legally constrained from providing the computed
value information, or if the importer cannot provide such informa-
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tion within a reasonable period of time, then computed value can-
not be determined.

Other.—If none of the previous five values can be used to ap-
praise the imported merchandise, then the customs value must be
based on a value derived from one of the five previous methods,
reasonably adjusted as necessary. The value so determined should
be based, to the greatest extent possible, on previously determined
values. Only data available in the United States will be used.

Customs User Fees

Background

Prior to the 99th Congress, the U.S. Customs Service did not
have the legal authority to collect fees for processing commercial
merchandise, conveyances, and passengers entering the United
States. Only limited authority existed to charge fees for services
which were of special benefit to a particular individual such as
preclearance of passengers and private aircraft. Special fees were
also authorized on operators of bonded warehouses, foreign trade
zones, and the entry of vessels into ports. Also, Customs was au-
thorized to receive reimbursement from carriers for overtime for
services provided during non-business hours and from local au-
thorities for services provided to certain small airports.

Section 13031 of the Consolidated Omnibus Budget Reconcili-
ation Act of 1985 (COBRA)®9 established a schedule of flat-rate
fees for processing conveyances and passengers entering the United
States. The Act imposed fees for Customs’ costs on a per arrival
basis on commercial vessels, trucks, railroad cars, private aircraft
and boats, and passengers arriving on commercial vessels or air-
craft from countries other than Mexico, Canada, U.S. insular pos-
sessions, and other adjacent islands. The statute also imposed fees
on the processing of dutiable mail entries prepared by a customs
officer, and the issuance of customs broker permits.

Modifications to these fees, in the Tax Reform Act of 1986,70 in-
cluded the placement of an annual cap on the arrival of commercial
vessels, the establishment of a lower vessel fee for certain barges
and bulk carriers, and an increase in the fee for rail cars carrying
passengers or freight from $5 to $7.50, coupled with the elimi-
nation of the fee on empty railroad cars.

The Omnibus Budget Reconciliation Act of 1986 (OBRA)71 ex-
panded customs user fee authority to cover Customs’ costs of proc-
essing commercial merchandise entries—the so-called Merchandise
Processing Fee (MPF). The Act imposed an ad valorem fee based
on the customs value of all formal entries of merchandise imported
for consumption, including warehouse withdrawals for consump-
tion.

As amended by the Omnibus Budget Reconciliation Act of 1987 72
and the Technical and Miscellaneous Revenue Act of 1988,73 the
U.S. portion of the value of articles classifiable under items
9802.00.60 and 9802.00.80 of the Harmonized Tariff Schedule of

69 Public Law 99-272, approved April 7, 1986.

70 Public Law 99-514, approved October 22, 1986.

71 Public Law 99-509, approved October 21, 1986.

72 Public Law 100-203, section 9501, December 22, 1987.
73 Public Law 100-647, section 9001, November 10, 1988.
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the United States (HTS) or to products of the least developed devel-
oping countries (LDDC’s), products of eligible countries under the
Caribbean Basin Initiative (CBI), and products of U.S. insular pos-
sessions were exempted from the MPF. Further, pursuant to sec-
tion 203 of the United States-Canada Free-Trade Agreement Imple-
mentation Act of 1988,74 the merchandise user fees were set to be
phased out with respect to articles of Canadian origin in accord-
ance with article 403 of the bilateral agreement.

Receipts from user fees are deposited in a dedicated “Customs
User Fee Account” within the general fund of the Treasury, with
one subaccount of the receipts from the merchandise processing fee
and a second subaccount of the receipts from the conveyance and
passenger fees. Subject to authorization and appropriations, all
funds in the Account are available to pay costs incurred by the
Customs Service in conducting commercial operations and are
treated as receipts offsetting expenditures of salaries and expenses
for these purposes, except for that portion of the fees required for
the direct reimbursement of appropriations for costs incurred by
the Customs Service in providing inspectional overtime and
preclearance services. Inspectional overtime and preclearance serv-
ices are reimbursed subject to a permanent indefinite appropria-
tion, and are not subject to OMB apportionment.

For fiscal year 1990, the merchandise processing fee was set at
0.17 percent ad valorem. The legislative authority to impose cus-
toms user fees was set to expire on September 30, 1990.

In February 1988 the General Agreement on Tariffs and Trade
(GATT) Council adopted a panel finding that the ad valorem struc-
ture of the merchandise processing fee is inconsistent with U.S.
GATT obligations to the extent the fee exceeds the approximate
cost of customs processing for the individual entry, and includes
costs for Customs Service activities that are not services to the par-
}:‘im)llar importer (e.g., costs of processing imports exempt from the
ee).

Revised fee structure

The Customs and Trade Act of 1990,75 as amended by the Omni-
bus Budget Reconciliation Act of 1990,76 completely revised and re-
authorized customs user fees through fiscal year 1995. The new fee
structure was intended to bring the United States into conformity
with U.S. obligations under the GATT. The conference report
(H. Rept. 101-650) sets forth the underlying rationale and congres-
sional intent behind the user fee revision:

The new fee schedule is structured to respond to this
ruling and to bring the United States into conformity with
its GATT obligations. As required by the relevant provi-
sions of articles II and VIII of the GATT, the new fee
schedule limits the fees charged to the approximate cost of
the services rendered. It also limits the fee to customs op-
erations related to merchandise processing and to the proc-
essing of imports covered by the fee. Fee revenues also are

74 Public Law 100-449, approved September 28, 1988.
75 Public Law 101-382, title I, subtitle C, approved August 20, 1990.
76 Public Law 101-508, section 10001, approved November 5, 1990.
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established so as to approximate the cost of the commer-
cial customs services. As a result, the new fee schedule
represents the type of fee permitted under GATT article
VIII. It does not represent an indirect protection to domes-
tic products nor does it represent a taxation of imports for
domestic purposes.

The MPF for the first time differentiated between entries or re-
leases of merchandise that are entered formally and those that are
entered informally. Section 111 of the Customs and Trade Act of
1990 authorized a capped ad valorem fee for each formal entry and
a three-tiered flat rate fee for each entry of merchandise entered
informally. The amount of the user fee would depend upon whether
the fee is filed manually or electronically. A special reimbursement
rule for air courier facilities and other reimbursable facilities was
also established.

For formal entries, a fee of 0.17 percent ad valorem was applied,
subject to a maximum of $400 and a minimum of $21, except that
an additional $3 was assessed on each entry if filed manually.

For informal entries (under $1,250), the following flat rate fee
schedule was applied:

$2—for automated, non-customs-prepared informal entries;
$5—for manual, non-customs-prepared informal entries;
$8—for customs-prepared informal entries.

In lieu of the above, air courier facilities and other reimbursable
facilities were subject to a reimbursement for Customs’ processing
costs to be collected at a rate of twice the assessment currently ap-
plied at courier hubs. Also, the industry’s current 80 percent offset
was eliminated.

The Commissioner of Customs was authorized to use any surplus
from the schedule of flat-rate fees (the “COBRA fees”) to hire full-
and part-time personnel, buy equipment, or satisfy other direct ex-
penses necessary to provide services directly to the payers of the
fee, subject to OMB apportionment authority. A $30 million reserve
of the surplus was required to maintain staffing levels equal to
those existing in the prior year in the event customs collections
were reduced. Other provisions included new user fee enforcement
authority, treatment of railroad cars, and agriculture products
processed and packed in foreign trade zones.

The 1990 Budget Reconciliation Act extended customs user fee
authority through September 30, 1995. In addition, the Secretary
of the Treasury was provided new authority to adjust the 0.17 per-
cent ad valorem merchandise processing fee due to changes in
trade flows and other conditions, subject to a maximum adjustment
of 0.02 percent, plus or minus. The provision also specified publica-
tion, consultation, and legislative layover periods before an adjust-
ment can be effective.

The 1990 Budget Reconciliation Act also permitted small user fee
airports processing fewer than 25,000 informal entries annually to
collect the entry-by-entry fee, rather than paying the new double
reimbursement fee.

The 1993 Omnibus Budget Reconciliation Act extended customs
user fee authority until September 30, 1998. Section 13813 of the
Act also changed provisions of the COBRA fee statute as part of
a major reform of the customs inspector pay system (the Customs
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Overtime Pay Reform Act) to authorize the use of COBRA funds for
a portion of customs officer premium pay and for customs
retirement-fund contributions related to customs officer overtime
pay. In addition, the COBRA account was made subject to OMB
budget apportionment authority.

The North American Free Trade Agreement Implementation Act
implemented U.S. obligations under the NAFTA to eliminate the
Merchandise Processing Fee immediately for Canadian goods (con-
sistent with U.S. obligations under the U.S.-Canada FTA), and by
June 30, 1999 for imports of Mexican goods. The fee may not be
increased with respect to Mexican goods after December 31, 1993.

The NAFTA Implementation Act provided for a temporary in-
crease in the $5 COBRA passenger fee to $6.50 through September
30, 1997, when it would revert to $5. It also lifted the current fee
exemptions for passengers arriving from Mexico, Canada, and the
Caribbean for the same time period. These additional fee receipts
were dedicated, subject to appropriation, to cover Customs’
inspectional costs not covered by existing customs user fees. The
Act also extended all customs user fees through September 30,
2003.

The Uruguay Round Agreements Act provided for an increase in
the Merchandise Processing Fee rate for formal entries to 0.21 per-
cent ad valorem, and increased the maximum and minimum fee
amounts for formal entries from $400 to $485 and from $21 to $25,
respectively. It also increased the rates from $5 to $6 for informal
electronic entries and $8 to $9 for informal paper entries. The re-
vised fee was designed to cover a revenue shortfall below Customs’
commercial costs, as well as increases in Customs’ operating ex-
penses. The Uruguay Round Agreements Act also corrected a tech-
nical error in the Customs Overtime Pay Reform Act (COPRA) to
provide for reimbursement of customs inspector premium pay to
the extent it was greater than Federal Employee Pay Act (FEPA)
premium pay authorized to be paid to customs inspectors prior to
enactment of COPRA.

The Miscellaneous Trade and Technical Corrections Act of 1996
(Public Law 104-295) made three amendments with regard to cus-
toms user fees and merchandise processing fees. First, the Act
amended section 13031(b) of the COBRA to clarify that the ad valo-
rem MPF in foreign trade zones is to be assessed only on the for-
eign value of merchandise entered from a foreign trade zone. In ad-
dition, the amendment clarified that the application of the MPF to
processed agricultural products will apply to all entries from for-
eign trade zones after November 30, 1986, for which liquidation
has not been finalized. The provision was necessary to clarify that
the MPF applicable solely to foreign merchandise entered from a
foreign trade zone, exempting domestic value, for agricultural prod-
ucts, also would apply to non-agricultural products.

Second, the Act amended section 13031(b) of the COBRA with re-
gard to limitations on the collection of customs passenger proc-
essing fees. As indicated above, the NAFTA Implementation Act in-
creased the COBRA passenger processing fee from $5 to $6.50 and
temporarily lifted the exemption on passengers arriving from Can-
ada, Mexico, and the Caribbean during the period from January 1,
1994 through September 30, 1997. The statute was also modified
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to apply the fee to so-called “cruises to nowhere,” that is, cruises
which leave U.S. customs territory and return, without calling on
any port outside the United States. The amendment clarified that
Customs should collect fees only one time in the course of a single
continuous voyage for a passenger aboard a commercial vessel that
calls on more than one U.S. port.

Third, the Act amended section 13031(b) of the COBRA to clarify
that Customs may provide reimbursable services to air couriers op-
erating in express consignment carrier facilities and in centralized
hub facilities during daytime hours. The amendment also clarified
that Customs may be reimbursed for all services related to the de-
termination to release cargo, and not just “inspectional” services.
These services are now reimbursable whether they are performed
on site or not.

Current law

Customs’ authority to collect user fees under the Consolidated
Omnibus Budget Reconciliation Act of 1985 (19 U.S.C. 58c) for pas-
sengers arriving into the United States aboard a commercial vessel
or aircraft from Canada, Mexico, a U.S. territory or possession or
the Caribbean expired on September 30, 1997. As a result, Cus-
toms considered that its authority to use the COBRA user fee ac-
count for preclearance services for such passengers had also ex-
pired. Customs continued to fund those positions out of its regular
budget in order to keep those services. However, due to budgetary
constraints, Customs was unable to fund all of the positions, result-
ing in decreased preclearance services.

To address this issue, the Miscellaneous Trade and Technical
Corrections Act of 1999 (Public Law 106-36) (the Act) made two
amendments to Customs user fees under 13031 of the Consolidated
Omnibus Budget Reconciliation Act of 1985 (19 U.S.C. 58¢). First,
the Act amended section 58c(f)(3)(A)(iii) to permit Customs access
to the COBRA user fee account to pay for the salaries for up to 50
full-time equivalent inspectional positions to provide preclearance
services. These services would be provided only to the extent that
funds remain available after reimbursements for salaries for full-
time and part-time inspectional personnel and equipment that en-
hance Customs’ services for those persons or entities required to
pay fees under this section.

Second, the Act amended section 58c(a) by establishing (i) a $5
fee for passengers arriving in the United States aboard a commer-
cial vessel or aircraft other than from Canada, Mexico, U.S. terri-
tory or possession, or the Caribbean, and (ii) a $1.75 fee for pas-
sengers arriving aboard a commercial vessel from Canada, Mexico,
U.S. territory or possession, or the Caribbean.

The Act also amended section 58c¢(f) to authorize Customs access
to $50 million of the merchandise processing fees for the Customs
Automated Commercial System for FY 1999. In addition, the Act
mandated the Commissioner of Customs to establish an advisory
committee consisting of representatives from the airline, cruise
ships, and other transportation industries subject to these fees.
Under this provision, the representatives would meet periodically
and advise the Commissioner on issues relating to these services
and fees.
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Finally, the Act authorized the Secretary of the Treasury to im-
plement a National Customs Reconciliation Test program relating
to an alternative mid-point interest accounting methodology that
may be used by an importer. The test period was not to exceed Oc-
tober 1, 2000. Section 1451 of the Tariff Suspension and Trade Act
of 2000 (Public Law 106-476) made this authorization permanent.

The Tariff Suspension and Trade Act of 2000 also amended sec-
tion 13031(b)(1)(A)(iii) of the Consolidated Omnibus Budget Rec-
onciliation Act of 1985 (19 U.S.C. 58¢c(b)(1)(A)(iii)) to allow Customs
to collect user fees from passengers arriving aboard a ferry oper-
ating south of 27 degrees latitude and east of 89 degrees longitude,
whose operations began on or after August 1, 1999. Prior to enact-
ment of this legislation, because of the limitations on user fees
under the COBRA, Customs was prevented from collecting user
fees from such ferries, and as a result, did not issue landing rights
to such ferries.

Other Customs Laws

COUNTRY-OF-ORIGIN MARKING

Section 304 of the Tariff Act of 1930, as amended,”? provides
that, with certain exceptions, every imported article of foreign ori-
gin (or its container in specified circumstances) “shall be marked
in a conspicuous place as legibly, indelibly, and permanently as the
nature of the article (or container) will permit in such manner as
to indicate to an ultimate purchaser in the United States the
English name of the country of origin of the article.” The purpose
of this provision is to provide information so that the “ultimate
purchaser” in the United States can choose between domestic and
foreign-made products, or between the products of different foreign
countries.

When imported articles ordinarily reach their ultimate pur-
chasers in packaged form, the containers or holders must, as a gen-
eral rule, be marked with the country of origin of their contents,
whether or not the article themselves are required to be marked.

Exceptions.—The statute gives the Secretary of the Treasury the
authority to allow exceptions to the marking requirement under
prescribed circumstances. For example, certain classes of merchan-
dise are excepted from the country-of-origin marking requirements
because they are not physically susceptible to marking or can only
be marked at the cost of injury to the article.

Marking requirements may also be waived as to articles which
arrive at the U.S. border unmarked, provided: the expense of mark-
ing under Customs supervision would be economically prohibitive;
and the Customs Service is satisfied that the importer or shipper
did not fail to mark the merchandise before shipment to the United
States for the purpose of invoking this exception and thereby avoid-
ing the marking requirements.

Another exception to the marking requirement may be granted
for articles for which the ultimate purchaser necessarily knows the
country of origin. An exception is also provided for articles to be
processed by the importer for resale if the processing would nec-

7719 U.S.C. 1304.
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essarily obliterate or conceal any marking. If the processing under-
taken by the importer is sufficient to convert the imported article
into a new and different article of trade, any subsequent purchaser
is not an “ultimate purchaser” of the imported article.

Other classes of excepted merchandise include products of Amer-
ican fisheries, products of U.S. possessions, products of U.S. origin
which have been exported and returned, and articles entered for
immediate transshipment and exportation from the United States.
In addition, articles qualifying for duty-free treatment as being $1
or less in value, or as bona fide gifts less than $10 in value each,
are relieved of the marking requirements, as are articles produced
more than 20 years prior to importation.

Finally, under section 1304(a)(3)(J), classes of articles named in
certain notices published by the Secretary of the Treasury in the
late 1930’s are not subject to the marking requirements. The arti-
cles named in such notices were those which had been imported in
substantial quantities during the 5-year period ending December
31, 1936, and which had not been required to bear country-of-origin
markings during that period. Such excepted articles are now found
in the so-called “J-List.” 78

The Miscellaneous Trade and Technical Corrections Act of 1996
(Public Law 104-295) amended section 304 to exempt from the
country-of-origin marking requirements certain imported coffees,
teas, and spices. These items are specifically identified by their re-
spective Harmonized Tariff Schedule numbers.

Section 334 of the Uruguay Round Agreements Act (URAA) (Pub-
lic Law 103-165) established the country of origin for certain fab-
rics, silk handkerchiefs and scarves as the country where the fab-
rics are made, even if they undergo dyeing, printing, cutting, sew-
ing, and other finishing operations in another country (“the
Breaux-Cardin rule”). Prior to Breaux-Cardin, the rules or origin
permitted the processes of dyeing and printing to confer origin
when accompanied by two or more finishing operations for certain
products. As a result of Breaux-Cardin, silk scarves dyed, finished,
or printed in Italy (or other countries) from imported silk fabric
that could formerly be marked “Made in Italy” were now required
to be marked with the country of the silk fabric as the country of
origin.

The European Union brought a World Trade Organization dis-
pute against the United States relating to the Breaux-Cardin rule.
As part of the U.S. settlement of this dispute, Congress added a
new subsection (h) to section 304 of the Tariff Act of 1930 in the
Miscellaneous Trade and Technical Corrections Act of 1999 (Public
Law 106-36). This provision exempted silk fabric and scarves from
the country of origin marking requirement so that these articles
were no longer required to be marked as having the origin of the
country where the fabric was produced. This provision did not
change the rules for determining the country of origin. Thus, under
the Act, a silk scarf dyed and printed in Italy from silk fabric im-
ported from China could not be marked “Made in Italy” thus indi-
cating origin, but could be marked “Designed in Italy,” “Dyed and
Printed in Italy,” “Crafted in Italy,” or other similar marking.

7819 CFR 134.33.
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In August 1999, the United States and the EU settled the dis-
pute, and the United States agreed to amend the rule of origin re-
quirements under section 334 of the URAA. As a result, Congress
included in the Trade and Development Act of 2000 (Public Law
106-200) legislation which reinstated the rules of origin that ex-
isted prior to the URAA for certain products. Specifically, the legis-
lation allows dyeing, printing, and two or more finishing operations
to confer origin on certain fabrics and goods. In particular, the dye-
ing and printing rule applies to fabrics classified under the Har-
monized Tariff Schedule (HTS) as silk, cotton, man-made, and veg-
etable fibers. The rule also applies to the various products classi-
fied in 18 specific subheading of the HTS listed in the bill, except
for goods made from cotton, wool, or fiber blends containing 16 per-
cent or more of cotton.

Marking of certain pipe and fittings.—An amendment to section
304 of the Tariff Act of 1930 contained in section 207 of the Trade
and Tariff Act of 1984 provided that no exceptions may be made
to the country-of-origin marking requirement for imported pipe,
pipe fittings, compressed gas cylinders, manhole rings or frames,
covers and assemblies thereof, and specifies the type of marking
which is acceptable for those products.

Marking of containers of imported mushrooms.—Section 1907(b)
of the Omnibus Trade and Competitiveness Act of 1988 (OTCA)
specifies that markings on imported preserved mushrooms must in-
dicate in English the countries in which the mushrooms were
grown.

Marking of Native-American style jewelry and arts and crafts.—
Section 1907(c) of the OTCA provided that the Secretary of the
Treasury prescribe and implement regulations which require that
all imported Native-American style jewelry and Native-American
style arts and crafts have the English name of the country of origin
indelibly and permanently marked in a conspicuous place on such
products.

Penalty for failure to mark.—Imported goods that are not prop-
erly marked are liable for a 10 percent ad valorem duty in addition
to any other duty that might be applicable. The payment of the 10
percent marking duty does not discharge the importer’s obligation
to comply.”®

Imported articles or their containers that are found to be improp-
erly marked are generally retained in Customs custody until such
time as the importer, after notification, arranges for their expor-
tation, destruction, or proper marking under Customs supervision,
or until they are deemed abandoned to the government. If such un-
marked articles are part of a shipment the balance of which has
previously been released from Customs custody, the importer will
be notified and ordered to redeliver the released articles to Cus-
toms for marking, exportation, or destruction under Customs su-
pervision.

Section 304(h) of the Tariff Act (19 U.S.C. 1304) provided for a
maximum fine of $5,000, or imprisonment of not more than 1 year
upon conviction for any person who “with intent to conceal” alters
or removes the country-of-origin marking. Section 1907(a) of the

79 Globemaster, Inc. v. United States, 68 Cust. Ct. C.D. 4340, 340 F. Supp. 974 (1972).
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OTCA increased the maximum fine for intentional alteration or re-
moval of country-of-origin markings to $100,000 on the first offense
and $250,000 for subsequent offenses.

Automobile labeling.—The American Automobile Labeling Act,
enacted as section 210 of the Motor Vehicle Information and Cost
Savings Act,80 requires manufacturers to affix, and dealers to
maintain, labels on cars and light-duty trucks regarding the coun-
try of origin of component parts and the location of assembly. For
each line of cars, the label will include the percentage (by value)
of component parts which originated in the United States or Can-
ada, and the countries and percentages from other manufacturers
who contribute 15 percent or more to the component value of the
vehicle. The combined United States/Canadian percentage, which is
based on the longstanding special bilateral relationship in auto-
motive trade, must be clearly identified, listing clearly both coun-
tries. No other countries are to be combined with the United States
and Canadian combined percentage. For each individual vehicle,
the label will also include the city, state (where appropriate), and
country where the vehicle was assembled; the country of origin of
the engine; and the country of origin of the transmission. For the
purpose of identifying the country of assembly and the country of
origin of the engine and transmission, the United States will be
identified separately. All vehicles manufactured on or after October
1, 1994, for sale in the United States must be labeled.

North American Free Trade Agreement.—Sections 207 and 208 of
the North American Free Trade Agreement Implementation Act
implemented U.S. obligations under NAFTA articles 311, annex
311, and article 510 regarding country-of-origin marking for
NAFTA-origin goods, and the review and appeal of customs mark-
ing decisions. Section 207 amends section 304 of the Tariff Act of
1930, as amended, to provide certain limited exemptions for the
country-of-origin marking requirements for goods of NAFTA origin.
It exempted goods where the importer “reasonably knows” that
they are NAFTA-origin goods, and specifically exempted original
works of art, ceramic bricks, semiconductor devices, and integrated
circuits. Sections 207(a) and 208 amended sections 304 and 514 of
the Tariff Act to provide NAFTA exporters and producers with
rights to challenge and protest adverse NAFTA marking decisions
by the Customs Service.

NAFTA RULES OF ORIGIN

Originating goods.—Section 202 of the North American Free
Trade Agreement Implementation Act enacts articles 401 through
415 of the NAFTA regarding rules of origin. The NAFTA rules en-
sure that NAFTA preferential tariff treatment is granted only to
the products of the United States, Mexico, and Canada. Goods are
considered to originate in a NAFTA party if: (1) they are wholly ob-
tained or produced in the territory of one or more NAFTA parties;
(2) each of the non-originating materials used in the good under-
goes a change in tariff classification as a result of production that
occurs entirely within one or more of the parties; (3) the good is
produced entirely in one or more of the parties exclusively from

80 As added by Public Law 102-388, section 355 approved October 6, 1992.
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NAFTA-origin materials; or (4) with certain exceptions, the good is
produced entirely in one or more of the NAFTA parties but one or
more of the non-originating parts does not undergo a change in tar-
iff classification; and the regional value content of the goods meets
certain thresholds (at least 60 percent of the value of the goods or
50 percent of their net cost.)

Regional value-content.—Section 202(b) of the North American
Free Trade Agreement Implementation Act sets forth methodolo-
gies for calculating regional value-content on the basis of either
“transaction value” or “net cost of the good.” Regional value using
the transaction value method is computed by taking the difference
between the transaction value of the good and the value of non-
originating materials used in the production of the good, divided by
the transaction value of the good. Regional value using the net-cost
method is computed by dividing the difference between the net cost
of the good and the value of non-originating materials used in the
production of the good by the net cost of the good. A producer of
a good may use one of three ways to allocate applicable costs when
using the net-cost method. Under certain circumstances delineated
in section 202(b), the net-cost method is required to be used.

Automotive goods.—Section 202(c) of the North American Free
Trade Agreement Implementation Act sets forth the regional value-
content requirement for motor vehicles. For passenger motor vehi-
cles, light trucks, and their engines and transmissions, the regional
value-content is increased in stages from 50 percent for the first 4
years of NAFTA to 56 percent for the second 4 years and to 62.5
percent thereafter. Other motor vehicles and other automotive
parts are subject to a 50 percent regional content requirement for
the first 4 years, 55 percent for the second 4 years, and 60 percent
thereafter. A special rule applies to investors who newly construct
or refit a plant to produce a new vehicle. Section 202(c) provides
that, for passenger vehicles and light trucks and their automotive
parts, the value of non-originating materials must be “traced” back
through the production process for purposes of calculating the re-
gional value-content. An auto producer may average its calculation
of regional value-content using a number of different methodolo-
gies.

Certificate of Origin.—Section 205 of the North American Free
Trade Agreement Implementation Act amends section 508 of the
Tariff Act to require a NAFTA Certificate of Origin for goods for
which preferential tariff treatment is claimed, and imposes record-
keeping requirements to substantiate the Certificates subject to
recordkeeping penalties.

DRAWBACK

Under section 313(a) of the Tariff Act of 1930 (19 U.S.C. 1313(a)),
“drawback” is payable upon the exportation of an article manufac-
tured or produced in the United States with the use of duty-paid
imported merchandise. To receive benefit of drawback, the com-
pleted article must have been exported within 5 years from the
date of importation of the pertinent duty-paid merchandise. The
amount of refund is equal to 99 percent of the duties attributable
to the foreign, duty-paid content of the exported article. The proce-
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dural and other requirements governing drawbacks are set forth in
19 CFR part 22.

The purpose of section 313(a) is to permit American-made prod-
ucts to compete more effectively in world markets. It enables do-
mestic manufacturers and producers to select the most advan-
tageous sources for their raw materials and component require-
ments without regard to duties, thereby permitting savings in their
production costs. It also encourages domestic production and, as a
result, the utilization of American labor and capital.

An important feature of section 313(a) and a number of other
drawback provisions is the allowance of drawback on a substitution
basis. Pursuant to section 313(b), an exported article incorporating
components entirely of domestic origin can nevertheless qualify for
drawback, to the extent that duty has been paid on the importation
of components of the same kind and quality as those used in the
manufacture or production of the exported article.

Section 202 of the Trade and Tariff Act of 1984 expanded the ap-
plication of current drawback provisions in three important re-
spects. First, it allows drawback if the same person requesting
drawback, subsequent to importation and within 3 years of impor-
tation of the merchandise, exports from the United States or de-
stroys under Customs supervision fungible merchandise (whether
imported or domestic) which is commercially identical to the mer-
chandise imported.

Second, it allows drawback for all packaging materials imported
for packaging or repackaging imported merchandise.

Finally, the Act provides that any domestic merchandise ac-
quired in exchange for imported merchandise of the same kind and
quality shall be treated as the use of such imported merchandise
for drawback purposes if no certificate of delivery is issued for such
imported merchandise.

In addition to section 313(a), there are a variety of other specific
drawback provisions allowing for the refund of duties and/or inter-
nal revenue taxes under specified circumstances for the exportation
of products such as flavoring extracts, toiletries, distilled spirits,
salts, and cured meats. Further, under section 313(c), drawback is
allowable when merchandise is rejected by the importer because it
fails to conform to the sample upon which the purchase order was
made, or because it fails to conform to the importer’s specifications,
or because the merchandise was shipped without the consignee’s
consent. When such rejected merchandise is exported under Cus-
toms supervision, 99 percent of the duties paid will be refunded
upon compliance with the pertinent regulations.

The Customs Modernization Act (section 632 of the North Amer-
ican Free Trade Agreement Implementation Act) made a series of
changes to address questions which have arisen in the implementa-
tion and administration of the drawback law. Section 632 made
changes including: allowing manufacturing drawback for unused
articles that are destroyed rather than exported, extending the pe-
riod for drawback claims on rejected merchandise to 3 years; with
respect to same condition drawback, changing the standard for al-
lowing substitution of merchandise for the imported merchandise
from “fungible” to “commercially interchangeable”; authorizing the
electronic filing of drawback claims and setting a period of 3 years
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from the date of exportation or destruction in which to file a claim;
and simplifying accounting requirements for petroleum. Section
622 established penalty provisions for the submission of false draw-
back claims and created a “Drawback Compliance Program.”

The Miscellaneous Trade and Technical Corrections Act of 1999
(Public Law 106-36) amended section 313(p) of the Tariff Act of
1930 (19 U.S.C. 1313(p)) to expand the scope of petroleum products
eligible for substitution drawback. The Act also amended 313(q) of
the Tariff Act of 1930 (19 U.S.C. 1313(q)) to permit drawback of
imported materials used by a manufacturer or any other person to
manufacture packaging materials where the packaging is “used” in
exportation or is destroyed.

The Tariff Suspension and Trade Act of 2000 (Public Law 106—
476) further amended section 313(p) to broaden the scope of petro-
leum products eligible for substitution drawback. This Act also
amended section 313 of the Tariff Act of 1930 (19 U.S.C. 1313) by
adclling new subsection (x) to permit drawback of recycled mate-
rials.

NAFTA drawback.—Section 203 of the North American Free
Trade Agreement Implementation Act implemented limitations on
duty drawback included under NAFTA article 303. “NAFTA draw-
back” refers to the formula used to compute the amount of draw-
back that will be allowed for dutiable goods traded between the
NAFTA parties. The formula limits drawback to the lesser of: (1)
the total amount of customs duties paid or owed on the non-
NAFTA components initially imported; and (2) the total amount of
customs duties paid to another party on the goods subsequently ex-
ported. It generally applies to all goods imported into the United
States, with certain exceptions. The provision applies for exports to
Canada on January 1, 1996, and for exports to Mexico on January
1, 2001. It has the practical effect of essentially eliminating draw-
back for NAFTA-origin goods as NAFTA tariff reductions become
effective. While no limitations were imposed on same condition
drawback, same condition substitution drawback was eliminated
upon the entry into force of the Agreement, with certain exceptions.
In no case may drawback be paid with respect to countervailing or
antidumping duties on goods entering the United States. Further-
more, section 210 of the Act generally prohibits drawback for color
television picture tubes.

Special rule for extending time for filing drawback claims.—The
Miscellaneous Trade and Technical Corrections Act of 1996 (Public
Law 104-295) amended section 313(r) of the Tariff Act of 1930, as
amended, to permit a temporary extension of 1 year for filing draw-
back claims in cases where the President has declared a major dis-
aster on or after January 1, 1994, and the claimant files a request
for such extension with the Customs Service within 1 year from the
date of enactment.

PROTESTS AND ADMINISTRATIVE REVIEW

Generally, liquidation of an entry represents a final determina-
tion by Customs regarding an importer’s duty liability unless a pro-
test is filed, in proper form, within 90 days after the date of lig-
uidation. A protest allows the importer to secure further adminis-
trative review and preserve the right to judicial review. Under cur-
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rent law, a protest must be filed in the port where the underlying
decision was made.

Sections 514, 515 and 516 of the Tariff Act of 1930,81 as amend-
ed, provide for administrative review of decisions of the Customs
Service, requirements for filing protests, amendment of protests,
review and accelerated disposition, and further administrative re-
view. These provisions provide a statutory means whereby the “cor-
rectness” of decisions by Customs may be administratively re-
viewed.

Under section 514, an importer is entitled to protest the legality
of decisions by Customs relating to:

(1) the appraised value of merchandise;

b(12) the classification and rate and amount of duties charge-
able;

(3) all charges or exactions of whatever character within the
jurisdiction of the Secretary of the Treasury;

(4) the exclusion of merchandise from entry or delivery or a
demand for redelivery to customs custody under any provision
of the customs laws, except a determination appealable under
section 337;

(5) the liquidation or reliquidation of an entry, or reconcili-
ation as to the issues contained therein, or any modification
thereof;

(6) the refusal to pay a claim for drawback; or

(7) the refusal to reliquidate an entry under subsection (c) or
(d) of section 520 (19 U.S.C. 1520).

In addition, section 514 provides the requirements for the form,
number and amendments of protest, and limitations on protest or
reliquidation.

Section 515 provides Customs a two-year period to respond to a
protest unless there is a request for accelerated disposition. In a
case of a request for accelerated disposition, Customs is required
to respond within 30 days. This section also provides that the pro-
test may be subject to further review of the protest by another Cus-
toms officer (usually Customs Headquarters), upon a timely re-
quest. The Miscellaneous Trade and Technical Corrections Act of
1999 (Public Law 106-36) amended this section to require the ap-
propriate Customs officer to issue a decision on an application for
further review within 30 days of the application, and if allowed, to
forward the protest to the Customs Officer who will be conducting
the review.

If a protesting party believes that the application for further re-
view was erroneously or improperly denied, such a party may file
a request to the Commissioner of Customs, within 60 days after the
notice of denial, that the denial be set aside. If the Commissioner
fails to act within the 60 days, the request is deemed denied.

Section 516 is a unique Customs provision that entitles American
manufactures, producers, wholesalers, labor unions, groups of
workers, or trade or business associations the statutory right to
challenge Customs treatment of an imported product of the same
class or kind as the product they produce or sell. Under this sec-
tion, an interested domestic party may file a petition with the Com-

8119. U.S.C. 1514, 1515, and 1516.
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missioner of Customs alleging that appraised value, classification,
or rate of duty is not correct. Other interested party may submit
comments.

If Customs agrees with the petition, in whole or in part, it will
publish a notice of its decision and will appraise, classify, or assess
duty on merchandise entered after a thirty-day period in accord-
ance with that decision. If Customs reaches a negative decision on
the petitioner’s claims, it will notify the petitioner. The petitioner
may file a notice with Customs within thirty days that he will con-
test the negative decision in court.

Once the appropriate administrative procedures in Sections 514,
515, and 516 have been completed, the importer or domestic party
may have redress to the Court of International Trade based on
other statutory provisions.

COPYRIGHTS AND TRADEMARK ENFORCEMENT

Copyrights.—Section 602(a) of the Copyright Revision Act of
1976 82 provides that the importation into the United States of cop-
ies of a work acquired outside the United States without authoriza-
tion of the copyright owner is an infringement of the copyright and
are subject to seizure and forfeiture. Forfeited articles are generally
destroyed; however, the articles may be returned to the country of
export whenever Customs is satisfied that there was no intentional
violation. Copyright owners seeking import protection from the
U.S. Customs Service must register their claim to copyright with
the U.S. Copyright Office and record their registration with Cus-
toms in accordance with applicable regulations.83

Trademarks and trade names.—Articles bearing counterfeit
trademarks, or marks which copy or simulate a registered trade-
mark registration of a U.S. or foreign corporation are prohibited
importation, provided a copy of the U.S. trademark registration is
filed with the Commissioner of Customs and recorded in the man-
ner provided by regulations.8¢ The U.S. Customs Service also af-
fords similar protection against unauthorized shipments bearing
trade names which are recorded with Customs pursuant to regula-
tions.85 It is also unlawful to import articles bearing genuine trade-
marks owned by a U.S. citizen or corporation without permission
of the U.S. trademark owner, if the foreign and domestic trade-
mark owners are not parent and subsidiary companies or otherwise
under common ownership and control, provided the trademark has
been recorded with Customs and the U.S. trademark owner has not
authorized the distribution of trademarked articles abroad.

The Anticounterfeiting Consumer Protection Act of 1996 (Public
Law 104-153) strengthened the protection afforded trademark
owners against the importation of articles bearing a counterfeit
trademark. A “counterfeit trademark” is defined as a spurious
trademark which is identical to, or substantially indistinguishable
from, a registered trademark. First, the Act redefined counter-
feiting as a form of racketeering. Second, it extended both the copy-
right and trademark laws, and the seizure and forfeiture laws, to

82 Public Law 94-553, section 101, approved October 19, 1976, 17 U.S.C. 602(a).
8319 CFR 133, subpart D.

8419 CFR 133.1-133.7.

8519 CFR part 133, subpart B.
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computer programs, computer documentation, and packaging.
Third, the Act amended the law such that, upon seizure of counter-
feit merchandise, the Customs Service must notify the owner of the
trademark, and, after forfeiture, destroy the merchandise. Alter-
natively, if the merchandise is not unsafe or a hazard to health,
and the Customs Service has the consent of the trademark owner,
the forfeited goods may be: (1) given to any federal, state, or local
government agency which has established a need for the article; (2)
given to a charitable institution; or (3) sold at public auction, if
more than 90 days have passed since the date of forfeiture, and no
eligible organization has established a need for the article.

The Anticounterfeiting Consumer Protection Act of 1996 also
amended section 431 of the Tariff Act of 1930 to require public dis-
closure of aircraft manifests in addition to vessel manifests. Last,
the Act amended section 484 of the Tariff Act of 1930 to require
the Customs Service to prescribe new regulations governing the
content of entry documentation so as to aid in the determination
of whether imported merchandise bears a counterfeit trademark.

PENALTIES

Section 592 of the Tariff Act of 1930, as amended,86 is the basic
and most widely used customs penalty provision. It prescribes mon-
etary penalties against any person who imports, attempts to im-
port, or aids or procures the importation of merchandise by means
of false or fraudulent documents, statements, omissions or prac-
tices, concerning any material fact. The statute may be applied
even though there is no loss of revenue involved.

Section 592 infractions are divided into three categories of culpa-
bility, each giving rise to a different maximum penalty, as follows:

(1) Fraud.—This category involves an act of commission or
omission intentionally done for the purpose of defrauding the
United States of revenue, or otherwise violating section 592.
The maximum civil penalty for a fraudulent violation is the do-
mestic value of the merchandise in the entry or entries con-
cerned.

(2) Gross negligence.—This category involves an act of com-
mission or omission with actual knowledge of, or wanton dis-
regard for, the relevant facts and a disregard of section 592 ob-
ligations, whereby the United States is or may be deprived of
revenue, or where section 592 is otherwise violated. The max-
imum civil penalty for gross negligence is the lesser of the do-
mestic value of the merchandise or four times the loss of rev-
enue (actual or potential). If the infraction does not affect the
revenue, the maximum penalty is 40 percent of the dutiable
value of the goods.

(3) Negligence.—This category involves a failure to exercise
due care in ascertaining the material facts or in ascertaining
the obligations under section 592. The maximum civil penalty
for negligence is the lesser of the domestic value of the mer-
chandise or twice the loss of revenue (actual or potential).
However, where there is no loss-of-revenue issue, the penalty
cannot exceed 20 percent of the dutiable value.

8619 U.S.C. 1592.
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In addition to the civil penalties described above, a criminal
fraud statute provides for sanctions to those presenting false infor-
mation to customs officers. Title 18, United States Code, section
542, provides a maximum of 2 years imprisonment, or a $5,000
fine, or both, for each violation involving an importation or at-
tempted importation.

The Secretary of the Treasury is authorized to seize merchandise
if there is resasonable cause to believe that a person has violated
these provisions and the alleged violator is insolvent; outside the
jurisdiction of the United States; is otherwise essential to protect
the revenue; or to prevent the importation of prohibited merchan-
dise into the United States.

For proceedings commenced by the United States in the Court of
International Trade for monetary penalties, all issues shall be tried
de novo. The statute specifies the standard of proof required to es-
tablish a violation. In fraud cases, the United States has the bur-
den to prove the violation by clear and convincing evidence; in
gross negligence cases, the government has the burden to establish
all the elements of the alleged violation; and for negligence cases,
the government has the burden to establish the act or omission and
the defendant has the burden of proof that the act or omission did
not occur as a result of negligence.

The Customs Modernization Act (section 621 of the North Amer-
ican Free Trade Agreement Implementation Act) amended section
592 to apply existing penalties for false information to information
transmitted electronically; allow Customs to recover unpaid taxes
and fees resulting from 592 violations; clarify that the mere non-
intentional repetition of a clerical error does not constitute a pat-
tern of negligent conduct; and define the commencement of a for-
mal investigation for the purposes of prior disclosure of alleged vio-
lations. It also introduced the requirement that importers use “rea-
sonable care” in making entry and providing the initial classifica-
tion and appraisement; establishing a “shared responsibility” be-
tween Customs and importers; and allowing Customs to rely on the
accuracy of the information submitted and streamline entry proce-
dures (section 637 of the North American Free Trade Agreement
Implementation Act). To the extent that an importer fails to use
reasonable care, Customs may impose a penalty under section 592.

Section 205 of the North American Free Trade Agreement Imple-
mentation Act amended section 592 to apply identical penalty pro-
visions to importers making false declarations and certificates of
NAFTA origin.

The Anticounterfeiting Consumer Protection Act of 1996 (Public
Law 104-153) made several amendments to the Tariff Act of 1930,
as amended. First, the Act extended the application of customs civil
penalties to include merchandise bearing a counterfeit trademark.
Second, the Act amended section 526 of the Tariff Act of 1930 to
require the consent of the trademark owner prior to any action by
the Secretary of the Treasury regarding the disposition of seized
merchandise. Third, the Act linked the relevant civil penalties to
the value that the merchandise would have had if it were genuine,
according to the manufacturer’s suggested retail price, in addition
to any other civil or criminal penalties. Last, the Act amended sec-
tion 431(c)(1) of the Tariff Act of 1930 to require the advanced pub-
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lic disclosure of aircraft manifests to assist Customs in electroni-
cally screening passengers for inspection upon arrival.

Recordkeeping.—The Customs Modernization Act (section 615 of
the North American Free Trade Agreement Implementation Act)
provided new penalties for the failure to comply with a lawful de-
mand for records required for the entry of merchandise, and estab-
lished a “Recordkeeping Compliance Program.” For willful failure
to comply, the penalty is the lesser of up to $100,000, or 75 percent
of the value of the merchandise, and for negligence, the lesser of
up to $10,000 or 40 percent of the value. The new penalties were
authorized with the understanding that Customs would routinely
waive the production of records at entry, while retaining the ability
to audit those records at a later time.

Import prohibitions [restrictions relating to dog and cat fur prod-
ucts.—The Tariff Suspension and Trade Act of 2000 (Public Law
106-476) amended title IIT of the Tariff Act of 1930 by adding Sec-
tion 308 (19 U.S.C. 1308) to prohibit all commercial activities relat-
ing to trading with dog or cat fur products. Specifically, this legisla-
tion prohibits the importation or exportation of products made with
dog or cat fur, as well as domestic activities including the introduc-
tion into interstate commerce, manufacture for introduction into
interstate commerce, sale or offer for sale, trade, advertisement,
transportation or distribution in interstate commerce of products
made with dog or cat fur. In addition to criminal and civil penalties
under existing law, a person violating this section may be liable for
additional civil penalties, forfeiture, and debarment from import-
ing, exporting, transporting, distributing, manufacturing, or selling
any fur products in the United States. A person accused of vio-
lating this section is entitled to an affirmative defense if he shows
by a preponderance of the evidence that he has exercised reason-
able care.

Section 308 authorizes the Secretary of the Treasury to enforce
the import and export prohibitions while the President has enforce-
ment authority relating to domestic activities. The designated en-
forcement authorities are required to publish a list of violators at
least once a year, to submit an enforcement plan to Congress with-
in three months of the date of enactment, a report within one year
of that same date, and, annually thereafter, a report on enforce-
ment efforts and adequacy of resources to execute this provision.
Finally, the legislation amends the Fur Products Labeling Act (15
U.S.C. 69(d)) to require the labeling of products containing even a
de minimus amount of dog or cat fur.

Requirements applicable to cigarette imports.—Title V of the Tar-
iff Suspension and Trade Act of 2000 (Public Law 106-476) made
several changes to laws governing the importation of cigarettes. In
particular, section 4004 of this legislation amended the Tariff Act
of 1930 to create a new title VIII imposing certain requirements on
imports of cigarettes. Section 4004 requires the following:

(1) the original manufacturer of cigarettes being imported
into the United States must certify that it has timely sub-
mitted, or will timely submit, to the Secretary of Health and
Human Services the lists of ingredients described in section 7
of the Federal Cigarette Labeling and Advertising Act
(FCLAA);
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(2) the precise warning statements in the precise format
specified in section 4 of the FCLAA must be permanently im-
printed on the cigarette packaging. Prior to the legislation, the
Federal Trade Commission allowed importers, under certain
circumstances, to comply with the requirements of FCLAA by
affixing adhesive labels with compliant warning statements;

(3) the importer must certify that it is in compliance with a
rotation plan approved by the Federal Trade Commission pur-
suant to section 4(c) of the FCLAA, unless the FTC grants a
waiver; and

(4) if the cigarettes bear a United States registered trade-
mark, the owner of such trademark, or such owner’s authorized
representative, must consent to the importation of such ciga-
rettes into the United States.

The legislation also requires Customs certification at the time of
entry that the importer, under the penalty of perjury, has complied
with the above requirements. Cigarettes imported in personal use
quantities, as well as those imported for analysis, noncommercial
use, reexport or repackaging, are exempt from the above require-
ments. In addition to any other applicable penalties under law, vio-
lators are subject to civil penalties as well as forfeiture.

COMMERCIAL OPERATIONS

Advisory Committee.—Section 9503(c) of the Omnibus Budget
Reconciliation Act of 1987 (Public Law 100-203) established in the
Department of Treasury the “Advisory Committee on Commercial
Operations of the United States Customs Service.” The Assistant
Secretary of Treasury for Enforcement is the Committee Chairman,
which is composed of 20 members.

In making appointments, the Secretary is to select individuals or
firms “affected by the commercial operations” of the Customs Serv-
ice. A majority of the members may not belong to the same political
party. The Advisory Committee is required to provide advice to the
Secretary on all Customs commercial operation matters and to re-
port annually to the House Ways and Means and Senate Finance
Committees.

Management improvements.—The Customs and Trade Act of
1990 made numerous changes to improve Customs commercial op-
erations. Section 103 contained a biennial authorization of appro-
priations for the U.S. Customs Service, including a statutory fund-
ing floor for commercial operations and a ceiling on non-commercial
(enforcement) operations.

Section 121 made major amendments to the Customs Forfeiture
Fund statute (section 613A of the Tariff Act of 1930) and in the ad-
ministrative forfeiture proceedings authority (section 607 of the
Tariff Act of 1930).

The Act also included several provisions recommended by the
House Ways and Means Subcommittee on Oversight.87 Section 123
required an annual national trade and customs law violation esti-
mate and enforcement strategy report. Section 124 required an Ad-
ministration report on possible expansion of Customs’ foreign

87“Report on Abuses and Mismanagement in the U.S. Customs Service Commercial Oper-
ations”; February 8, 1990; WMCP: 101-22.
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preclearance operations and legislative proposals for recovery for
imported merchandise damaged during customs examination. Fi-
nally, the Act required changes to Customs’ cost accounting sys-
tems and new labor distribution surveys.

In 1992, the annual Treasury appropriations legislation for fiscal
year 1993 (Public Law 102-393) created a unified Treasury Asset
Forfeiture Fund to be administered by the Treasury Secretary. It
succeeded the Customs Forfeiture Fund (section 613A of the Tariff
Act). The Committee on Ways and Means maintains legislative ju-
risdiction over the Customs portion of the Treasury Fund.

A major reform to the customs inspector pay system was in-
cluded in the Omnibus Budget Reconciliation Act of 1993. Section
5 of the Act of February 13, 1911 (the “1911” Act) was amended
to address the existing inspector overtime pay system (WMCP:102—
17). It also authorized foreign language bonuses and additional re-
tirement benefits linked to a portion of overtime hours worked.

Notification requirements.—Section 9501(c) of the Omnibus
Budget Reconciliation Act prohibited the establishment of any new
Centralized Examination Station (CES) unless Customs provides
written notice to both the House Ways and Means and Senate Fi-
nance Committees not less than 90 days prior to the proposed es-
tablishment.

The Omnibus Budget Reconciliation Act of 1987 required the
Commissioner of Customs to notify the House Ways and Means
and Senate Finance Committees at least 180 days prior to taking
any action which would: (a) result in any significant reduction in
force of employees by means of attrition; (b) result in any reduction
in hours of operation or services rendered at any customs office; (c)
eliminate or relocate any customs office; (d) eliminate any port, or
significantly reduce the number of employees assigned to any cus-
toms office or any port of entry.

Customs modernization.—The Customs Modernization Act (title
VI of the North American Free Trade Agreement Implementation
Act) represented the most extensive set of changes to the customs
laws since the Customs Procedural Reform Act of 1978. The major
provisions of the Act removed archaic statutory provisions requir-
ing paper documentation, and provided authority for full electronic
processing of all customs-related transactions under the National
Customs Automation Program (NCAP) (section 631). In return for
waiving paperwork requirements, importers were required to main-
tain and produce information after the fact. Section 631 further
sets forth the NCAP goals of ensuring uniform importer treatment,
facilitating business activity, while improving compliance with the
customs laws. It authorized new automation initiatives for remote-
entry filing and periodic entry and duty payment, and required
adequate planning, testing, and evaluation of all new automated
systems before implementation.

The Act provided for accreditation of independent laboratories
and public access to all Customs rulings and decisions. It also pro-
vided additional projections for importers by reforming Customs’
seizure authority under section 596(c) of the Tariff Act of 1930 (19
U.S.C. 1595a(c)); established a new statute of limitations on duty
violations, provided procedural safeguards for regulatory audits; al-
lowed judicial review of detentions; clarified the conditions under
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which duty drawback claims may be made; and authorized pay-
ment for damaged merchandise for non-commercial shipments.

In the on-going effort to fully implement the Mod Act, the Mis-
cellaneous Trade and Technical Corrections Act of 1999 (Public
Law 106-36) (the Act) amended section 411 of the Tariff Act of
1930 (19 U.S.C. 1411) to require Customs, pursuant to the NCAP,
to establish a program for the automation of electronic filing of
commercial importation data from foreign-trade zones no later than
January 1, 2000.

The Tariff Suspension and Trade Act of 2000 (Public Law 106—
476) also made needed changes to facilitate trade relating to large
shipments that could not be shipped as an entirety. Prior to this
legislation, large articles, including machinery, which could not fit
on a single conveyance, particularly a truck or plane, were required
to be classified as parts or in their condition upon arrival in the
customs territory of the United States, causing classification or
entry problems for both Customs and the importer. This legislation
amended section 1484 of title 19 to provide Customs the authority
to treat goods purchased and invoiced as a single entity and
shipped unassembled or disassembled in separate shipments over
a period of time as a single transaction for customs entry purposes.
The legislation requires importers to request such treatment in ad-
vance of entry and also requires the Secretary of the Treasury to
issue regulations setting forth the information required for this
type of entry.

The Act also requires the Secretary of the Treasury to review, in
consultation with U.S. importers and other interested parties, Cus-
toms procedures, related laws, and regulations in order to deter-
mine the minimum data required for determining admissibility of
goods entering the United States. The legislation requires that the
Secretary submit a report to Congress and make recommendations
for changes in law, regulations, or procedures. The purpose of this
report is to improve the efficiency of the entry process while meet-
ing timely administrative needs for statistics and data collection.

Reorganization.—Pursuant to section 301 of the Customs Proce-
dural Reform and Implementation Act of 1978 (19 U.S.C. 2075), on
September 30, 1994, the Commissioner of Customs notified the
House Ways and Means and Senate Finance Committees of his in-
tention to implement a major reorganization of Customs commer-
cial operations, including concentrating services at existing port fa-
cilities, reducing Headquarters staff, eliminating regional and dis-
trict offices, and establishing Customs Management and Strategic
Trade Centers.

Antiterrorism.—The Comprehensive Antiterrorism Act of 1995
(Public Law 104-132), designed to prevent and punish acts of ter-
rorism, makes it unlawful to import plastic explosives which do not
contain detection devices. The Act amends the Tariff Act of 1930
to facilitate Customs interdiction of these plastic explosives under
its seizure and forfeiture authority.
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Foreign Trade Zones

The Foreign Trade Zones Act of 1934,89 as amended, authorizes
the establishment of foreign trade zones. A foreign trade zone
(FTZ) is a special enclosed area within or adjacent to ports of entry,
usually located at industrial parks or in terminal warehouse facili-
ties. Although operated under the supervision and enforcement of
the Customs Service, they are considered outside the customs terri-
tory of the United States. With certain exceptions, any foreign or
domestic merchandise may be brought into a foreign trade zone for
storage, sale, exhibition, break-of-bulk, repacking, distribution,
mixing with foreign or domestic merchandise, assembly, manufac-
turing, or other processing. Foreign merchandise imported into an
FTZ is not subject to duty, formal entry procedures or quotas un-
less and until it is subsequently imported into U.S. customs terri-
tory.

The framework that governs the establishment and operation of
FTZs has three principal components. First, the Foreign Trade
Zones Act of 1934 (the Act) authorizes the establishment of FTZs
and, as amended in 1950, allows manufacturing in FTZs.?° Second,
regulations, promulgated by both the Customs Service?! and the
Department of Commerce,?2 expand on the Act. A 1952 amendment
to the regulations provided for the establishment of “subzones” in
addition to general purpose zones. Third, the decision in Armco
Steel Corp. v. Stans in 1970 validated the use of zone manufac-
turing to avoid customs duties and interpreted several key provi-
sions of the Act.93

The original purpose of the Foreign Trade Zones Act of 1934 was
to expedite and encourage foreign commerce. Initially, FTZs were
little more than transshipment or consignment centers for the stor-
age, repackaging, or light processing of foreign goods pending re-
exportation. The 1934 Act prohibited the manufacture and exhi-
bition of goods in FTZs. In 1950, however, Congress removed this
prohibition and added manufacturing to the list of activities per-
mitted, and authorized exhibition in zones.

The amendment to the FTZ regulations in 1952 that provided for
the establishment of subzones is important to manufacturing and
assembly operations in zones. The essential distinction between the
two types of zones is that individual subzones are generally used
by only one firm, whereas there is no limitation on the number of
firms that can operate in a general-purpose zone. Subzones were
established to assist companies which were unable to relocate to or
take advantage of an existing general-purpose zone.?* Under the
regulations, only a grantee of a previously approved general zone
may apply to establish a subzone.

Authority for establishing these facilities is granted to qualified
corporations, or political subdivisions, who must submit applica-
tions to the Department of Commerce’s Foreign Trade Zones Board,
comprised of the Secretary of Commerce (Chair), and the Secretary

89 Act of June 18, 1934, ch. 590, 48 Stat. 998, 19 U.S.C. 81la—81u.

90 Boggs amendment of 1959, ch. 296, 64 Stat. 246, 19 U.S.C. 81c.
9119 CFR 146.0-48 (1980).

9215 CFR 400.100-1406 (1980).

93431 F.2d 779 (2d Cir. 1970), affg 303 F. Supp. 262 (S.D.N.Y. 1969).
9415 CFR 400.304 (1983).
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of the Treasury.?> Public Law 104-201, authorizing appropriations
for fiscal year 1997 for the military activities of the Department of
Defense, amended the Foreign Trade Zones Act to remove the Sec-
retary of Army from membership on the Board. The Board’s regula-
tions set forth the basic requirements for applying and qualifying
for an FTZ. The statute provides that every officially designated
port of entry is entitled to at least one FTZ. Public hearings are
often held by the Board staff in the locale involved. While most ap-
plications are non-controversial, occasionally domestic industries or
labor that are sensitive to imports will oppose a subzone applica-
tion. The sharp growth of manufacturing in subzones, particularly
by the automobile industry, has led to increased criticism of the
practice by U.S. parts producers, who are concerned that the prac-
tice may reduce their effective tariff protection.

Section 3, which contains the basic substantive provisions of the
Act, allows merchandise to be imported into FTZs without being
subject to U.S. customs laws. The section regulates the tariff treat-
ment of FTZ merchandise according to its status as foreign or do-
mestic, and as privileged or non-privileged.

One may apply for privileged status for foreign merchandise in
an FTZ, provided the merchandise has not yet been manipulated
or manufactured so as to effect a change in its tariff classification.
Foreign merchandise that is not privileged, recovered waste, and
merchandise that was originally domestic but can no longer be
identified as such, are deemed to be non-privileged foreign mer-
chandise. Domestic merchandise that would otherwise have been
eligible for privileged status but for which no application was made
is considered non-privileged merchandise.

The status of merchandise becomes significant when it enters
U.S. customs territory. Customs appraises and classifies privileged
foreign merchandise to determine the taxes and duties owed ac-
cording to the condition of the merchandise when it enters an FTZ.
The importer pays the previously determined taxes and duties
when bringing the merchandise into U.S. customs territory regard-
less of any manufacturing or manipulation of the goods with other
foreign or domestic privileged merchandise.

In contrast, merchandise that is composed entirely of, or derived
entirely from, non-privileged merchandise, either foreign or domes-
tic, or of a combination of privileged and non-privileged merchan-
dise, is appraised and classified according to its condition when
constructively transferred out of an FTZ and into U.S. customs ter-
ritory. Thus, the duty and taxes payable on non-privileged or com-
bined merchandise are those applicable to its classification and
value when it enters U.S. customs territory and not when it enters
the zone. This distinction is an important potential advantage of
zone-based operations.

The United States-Canada Free-Trade Agreement Implementa-
tion Act 9% amended section 3(a) of the Foreign Zones Act to provide
that, with the exception of “drawback eligible goods,” goods with-
drawn from a foreign trade zone will be treated as if they are with-
drawn for consumption in the United States, thus subject to appli-

9519 U.S.C. 81a(b) (1976). The jurisdiction and authority of the Board are set forth in 15 CFR
400.200-203 (1980).
96 Public Law 100-449, approved September 28, 1988.
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cable customs duties. The North American Free Trade Agreement
Implementation Act 97 further amended section 3(a) to provide that
“goods subject to NAFTA drawback” and withdrawn from a foreign
trade zone will be treated as if they are withdrawn for consumption
in the United States, and are thus subject to the applicable cus-
toms duties. The customs duties may be reduced or waived in an
amount that is the lesser of the customs duties paid to the other
NAFTA country upon import of the manufactured goods. The
amendment also provides for the same treatment should Canada
cease to be a NAFTA country and the suspension of the United
States-Canada Free-Trade Agreement is terminated.

In addition, an amendment to section 3 with respect to the cal-
culation of relative values in the operations of petroleum refineries
in a foreign trade zone was enacted in section 9002 of the Technical
and Miscellaneous Revenue Act of 1988.98

Final revised regulations—the first changes to those regulations
since 1980—were issued by the FTZ Board on October 8, 1991 (15
CFR Part 400) clarifying criteria for the establishment and review
of FTZ (including subzone) operations. Among other provisions, the
revised regulations authorize the review of zone and subzone oper-
ations to determine whether those operations provide a net eco-
nomic benefit to the United States.

Use of weekly entry filing.—Section 484 of the Tariff Act of 1930
(19 U.S.C. 1484) sets forth the procedures for the entry of merchan-
dise imported into the United States. Under section 484, the Cus-
toms Service has permitted limited weekly entry filing for foreign
trade zones (FTZ) since May 12, 1986, for merchandise which is
manufactured or changed into its final form just prior to its trans-
fer from the zone (manufacturing operations). Customs regulations
governing entry into and removal from an FTZ are contained in
Part 146 of the Customs Regulations (19 C.F.R. Part 146). The reg-
ulations permit zone users to make a weekly entry filing for all en-
tries removed for an entire weekly period, allowing them to pay a
single merchandise processing fee (MPF) for the entire weekly
entry filing instead of an MPF for each entry removed from the
zone.

On March 14, 1997, in a Federal Register Notice (62 FR 12129),
Customs proposed a rulemaking that would have expanded the
weekly entry filing to include merchandise involved in activities
other than manufacturing operations (non-manufacturing oper-
ations). The expanded weekly entry filing required electronic filing,
which was expected to reduce the number of paper entries, facili-
tate entry processing, and reduce paper work and associated costs
form the zones. Customs tested the expanded weekly entry proce-
dure in a pilot program authorized in September 1994 for a se-
lected number of zones.

In a Federal Register Notice dated March 17, 1999, Customs
withdrew the proposed amendment to the Customs regulations,
reasoning that the proposed expanded weekly entry program would
significantly reduce the collection of merchandise processing fees.

97 Public Law 100-182, approved December 8, 1993.
98 Public Law 100-647, approved November 10, 1988.
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As a result, weekly entry filing from a zone could only be used for
entries involving manufacturing operations.

Section 410 of the Trade and Development Act of 2000 (Public
Law 106-200) amended section 484 of the Tariff Act of 1930 to es-
tablish a new section 19 U.S.C. 1484(a)(3). This legislation allows
merchandise withdrawn from a foreign-trade zone during a week
(i.e., any 7 calendar day period) to be the subject of a single entry
filing, at the option of the zone operator or user. This statutory
change allows zone users the option of making weekly entry filing
for both manufacturing and non-manufacturing operations, and the
merchandise processing fee would be collected as if all entries dur-
ing one week were made as a single entry.

Deferral of duty on certain production equipment.—The Miscella-
neous Trade and Technical Corrections Act of 1996 (Public Law
104-295) amended section 3 of the Foreign Trade Zones Act to per-
mit the deferral of payment of duty on certain production equip-
ment admitted into FTZs. The provision allows for duty on im-
ported production equipment and components installed in a U.S.
FTZ to be deferred until the equipment is ready to be placed into
use for production. By allowing a manufacturer to assemble, in-
stall, and test the equipment before duties would be levied, this
change is meant to encourage production in FTZs.






Chapter 2: TRADE REMEDY LAWS
The Antidumping and Countervailing Duty Laws

Two important trade remedy laws are the antidumping (AD) and
countervailing duty (CVD) laws. Although these laws are aimed at
different forms of unfair trade, they have many procedural and
substantive similarities.

CVD Law: SUBSIDY DETERMINATION

The purpose of the CVD law is to offset any unfair competitive
advantage that foreign manufacturers or exporters might enjoy
over U.S. producers as a result of foreign countervailable subsidies.
Countervailing duties equal to the mnet amount of the
countervailable subsidies are imposed upon importation of the sub-
sidized goods into the United States.

Subtitle A of title VII of the Tariff Act of 1930, as added by the
Trade Agreements Act of 1979 and amended by the Trade and Tar-
iff Act of 1984, the Omnibus Trade and Competitiveness Act of
1988, and the Uruguay Round Agreements Act of 1994, provides
that a countervailing duty shall be imposed, in addition to any
other duty, equal to the amount of net countervailable subsidy, if
two conditions are met. First, the Department of Commerce (DOC)
must determine that a countervailable subsidy is being provided,
directly or indirectly, “with respect to the manufacture, production,
or export of a class or kind of merchandise imported, or sold (or
likely to be sold) into the United States” and must determine the
amount of the net countervailable subsidy. Second, the U.S. Inter-
national Trade Commission (ITC) must determine that “an indus-
try in the United States is materially injured, or is threatened with
material injury, or the establishment of an industry in the United
States is materially retarded, by reason of imports of that mer-
chandise or by reason of sales (or the likelihood of sales) of that
merchandise for importation.” The law applies to imports from
World Trade Organization (WTO) member countries, which have
assumed obligations equivalent to those of the Agreement on Sub-
sidies and Countervailing Measures, commonly referred to as the
Subsidies Agreement, or countries with whom the United States
has a treaty requiring unconditional most-favored-nation treatment
with respect to articles imported into the United States. A counter-
vailing duty may not be imposed on imports from these countries
unless it is established that a countervailable benefit has been im-
posed and a determination has been made that such subsidized im-
ports injure or threaten to injure domestic producers of that mer-
chandise (i.e., the injury test). However, imports from countries

119 U.S.C. 1671.
(83)
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which do not fall into one of these three categories are generally
not afforded an injury test in CVD cases.

Historical background: prior to the General Agreement on Tariffs
and Trade (GATT) rules

The first U.S. statute dealing with foreign unfair trade practices
was a CVD law passed in 1897. The provisions of the 1897 statute
remained substantially the same until 1979, when the U.S. CVD
law was changed to conform with the agreement reached in the
Tokyo Round of multilateral trade negotiations.

The law prior to 1979 required the Secretary of the Treasury to
assess countervailing duties on imported dutiable merchandise ben-
efiting from the payment or bestowal of a “bounty or grant.” The
1897 law authorized countervailing duties against any bounty or
grant on the export of foreign articles. In 1922, Congress amended
the provision to cover bounties or grants on the manufacture or
production of merchandise as well as on its export. The amount of
the countervailing duty was to equal the net amount of the “bounty
or grant.” Prior to the amendments made by the Trade Act of 1974,
the CVD law applied only to dutiable merchandise and afforded no
injury test.

The Trade Act of 1974 made two important changes to the CVD
law, although the substantive requirements of the CVD law re-
mained virtually the same. First, it extended the application of the
CVD law for the first time to duty-free imports, subject to a finding
of injury as required by the international obligations of the United
States (i.e., duty-free imports from GATT members).

Second, the Trade Act of 1974 made extensive changes in many
procedural aspects of the law, which had the effect of limiting exec-
utive branch discretion in administering the CVD statute. The re-
sponsibilities for CVD investigations were also split, with the De-
partment of Treasury being responsible for subsidy determinations
and the ITC being responsible for injury determinations. In 1979,
under President Carter’s Reorganization Plan No. 3, the responsi-
bility for administering the subsidy portions of the CVD statute
was transferred from the Department of the Treasury to the DOC.2

Tokyo Round Subsidies Code

During the Tokyo Round of trade negotiations in the 1970’s, a
multilateral agreement governing the use of subsidies and counter-
vailing measures was concluded and signed by the United States.
In order to enforce obligations with regard to the use of subsidies,
the Agreement provided for improved international procedure for
notification, consultation and dispute settlement and, where a
breach of an obligation concerning the use of subsidies is found to
exist, or a right to relief exists countermeasures are contemplated.
In addition to the availability of either remedial measures or coun-
termeasures through the dispute settlement process, countries
could also take traditional countervailing duty action to offset sub-
sidies upon a showing of material injury to a domestic industry by
reason of subsidized imports. The agreement set out criteria for
material injury determinations.

2Exec. Order No. 12188, January 4, 1980, 44 Fed. Reg. 69273.
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The key provisions of the Agreement were as follows: (1) prohibi-
tion of export subsidies on non-primary products as well as primary
mineral products; (2) description of export subsidies which super-
seded the requirement that an export subsidy must result in export
prices lower than prices for domestic sales, and inclusion of an up-
dated illustrative list of subsidy practices; (3) recognition of the
harmful trade effects of domestic subsidies and therefore, the per-
missibility of relief (including countermeasures) where such sub-
sidies injure domestic producers and nullify or impair benefits of
concessions under the GATT (including tariff bindings); or cause se-
rious prejudice to the other signatories; (4) commitment by signato-
ries to “take into account” conditions of world trade and production
(e.g., prices, capacity, etc.) in fashioning their subsidy practices; (5)
improved discipline on the use of export subsidies for agriculture;
(6) provisions governing the use and phase-out of export subsidies
by developing countries; (7) tight dispute settlement process; (8)
greater transparency regarding subsidy practices including provi-
sions for GATT notification of practices of other countries; (9) an
injury and causation test designed to afford relief where subsidized
imports (whether an export or domestic subsidy is involved) impact
on U.S. producers either through volume or through effect on
prices; and (10) greater transparency in the administration of CVD
laws and regulations.

Congress approved the GATT Subsidies Code under section 2(a)
of the Trade Agreements Act of 1979. Section 101 of the 1979 Act
added a new title VII to the Tariff Act of 1930, containing the new
provisions of the CVD law to conform to U.S. obligations under the
Subsidies Code. One of the most fundamental changes made by the
1979 Act was the requirement of an injury test in all CVD cases
involving imports from “countries under the Agreement”—countries
which either are signatories to the Subsidies Code or have assumed
substantially equivalent obligations to those under the Code. For
countries that were not “countries under the Agreement,” a special
section of the CVD statute applied. Specifically, section 303 of the
Tariff Act of 1930, as amended, permitted countervailing duties to
be imposed without an injury test for such countries. In addition,
section 303 applied a different definition of subsidy. Other changes
made by the 1979 Act included the grant of provisional relief for
the first time, reduction of the time periods for investigation, and
greater opportunities for participation by interested parties.

Uruguay Round Subsidies Agreement

The Uruguay Round Subsidies Agreement goes beyond the Tokyo
Round Code by: (1) providing definitions of key terms such as “sub-
sidy” and “serious prejudice” for the first time in any GATT agree-
ment; (2) prohibiting export subsidies and subsidies based on the
use of domestic instead of imported goods; (3) creating a special
presumption of serious prejudice for egregious subsidies; (4) defin-
ing and significantly strengthening the procedures for showing
when serious prejudice exists in foreign markets; (5) creating a
“green light” category (which lapsed January 1, 2000) of govern-
ment assistance that is non-actionable and non-countervailable; (6)
requiring most developing countries to phase out export subsidies
and import substitution subsidies; and (7) applying the WTO dis-
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pute settlement mechanism, which will end the present ability of
the subsidizing government to block adoption of unfavorable panel
reports.

In 1994, Congress implemented the Agreement on Subsidies and
Countervailing Measures of the Uruguay Round Multilateral Trade
Negotiations (Subsidies Agreement) under title II of the Uruguay
Round Trade Agreements Act. Part 2 of subtitle B under title II
contains the repeal of section 303 of the Tariff Act of 1930 and the
new provisions of the CVD law to conform to U.S. obligations under
the Subsidies Agreement.

The Act provides for the application of an injury test to all mem-
bers of the WTO. The definition of a subsidy applicable to non-
WTO members was incorporated in section 701 of the Tariff Act of
1930. Accordingly, section 303 was repealed because it was no
longer necessary. The Uruguay Round Agreements Act provides a
special procedure for making injury determinations for those CVD
orders, previously issued under section 303, which apply to goods

from a country not a signatory to the Code but now a member of
the WTO.

Highlights of the Uruguay Round Subsidies Agreement and CVD
Statute

Definition of a subsidy.—Section 251 of the Uruguay Round
Agreements Act provides that a subsidy is determined to exist if
there is a financial contribution by a government or any public
body, or any form of income or price support, which confers a ben-
efit. Examples of financial contribution include a direct transfer of
funds (e.g., grants, loans, equity infusions), a potential direct trans-
fer (e.g., loan guarantees), the foregoing of revenue otherwise due
(e.g., tax credits), the provision of goods or services, other than gen-
eral infrastructure, or the purchase of goods. This may also include
cases where a government entrusts or directs a private body to
carry out these functions. The Uruguay Round Agreements Act also
provides guidelines for determining when there is a “benefit to the
recipient” in the case of an equity infusion, a loan, a loan guar-
antee, or provision of goods or services.

Specificity.—In determining whether a countervailable subsidy
exists, the statute provides that a subsidy will be deemed to be
“specific” if it is provided in law or in fact to a specific enterprise
or industry, or group of enterprises or industries. Export subsidies
(i.e., those contingent upon export performance), import substi-
tution subsidies (i.e., those contingent on the use of domestic over
imported goods), and certain domestic subsidies if provided to a
specific enterprise or industry, or group of enterprises or industries
are included. A subsidy limited to certain enterprises within a des-
ignated geographical region is considered specific.

Prohibited “red light” subsidies.—The Agreement identifies two
types of subsidies that are prohibited under all circumstances: (1)
subsidies based on export performance and (2) subsidies based on
the use of domestic rather than imported goods. Article III includes
those covered in the illustrative list of export subsidies provided in
annex I to the Agreement such as more favorable transport and
freight terms for exports, special tax deductions based on export,
and export credit guarantees or insurance programs providing
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rates that are inadequate to cover long-term operating costs. The
Uruguay Round Agreements Act establishes procedures for inves-
tigating prohibited subsidies; if Commerce has reason to believe
that foreign goods are benefiting from a prohibited subsidy, the
United States Trade Representative (USTR) will then determine
whether to initiate a section 301 investigation.

Non-actionable “green light” subsidies.—The Agreement identifies
three types of non-countervailable or “green light” subsidies: (1)
certain research subsidies (excluding those provided to the aircraft
industry); (2) subsidies to disadvantaged regions; and (3) subsidies
for adaptation of existing facilities to new environmental require-
ments. The Uruguay Round Agreements Act provides expressly
that the “green light” provisions on research and pre-competitive
development activity do not apply to civil aircraft products.

The Agreement stipulates that the provisions on non-actionable
subsidies apply for 5 years, unless extended or modified. Because
the Subsidies Committee of the WTO was unable to reach a con-
sensus on extending the application of these provisions in their ex-
isting or modified form, the “green light” provisions automatically
lapsed as of January 1, 2000. Accordingly, with the exception of
non-specific subsidies, which remain non-actionable and non-
countervailable, subsidies formerly qualifying as non-actionable
“green light” subsidies now fall within the actionable category.

Enforcement of U.S. rights.—Sections 281 and 282 of the Uru-
guay Round Agreements Act set forth a mechanism for enforcing
U.S. rights under the Uruguay Round Subsidies Agreement, re-
viewing the operation of provisions in the Agreement relating to
green light subsidies, and ensuring prompt and effective implemen-
tation of successful WTO dispute settlement proceedings.

Section 282 of the Uruguay Round Agreements Act3 provides for
an ongoing review of the Subsidies Agreement and establishes ob-
jectives for that review. Footnote 25 of the Subsidies Agreement re-
quired the Subsidies Committee to review the operation of the
green light category of research subsidies within 18 months from
the date of entry into force: January 1, 1995. Under section 282,
the Administration was required to include all green light subsidies
in its review.

Section 282(c) provides that subparagraphs B, C, D, and E of sec-
tion 771 of the Tariff Act of 1930, which established the non-
countervailable status of “green light” subsides under U.S. law, ex-
pire 66 months after the date of entry into force of the WTO unless
extended by Congress. USTR is directed to consult with the appro-
priate congressional committees and the private sector and then
submit legislation to implement an extension of the “green light”
subsidies, if such an extension is agreed upon by the WTO. A bill
to provide such an extension would be considered under “fast
track” procedures. Because the Subsidies Committee of the WTO
was unable to reach a consensus on extending the “green light”
subsidies provisions by December 31, 1999, subparagraphs B, C, D,
and E of section 771 of the Tariff act of 1930 expired on July 1,
2000.

3Public Law 103-465, 19 U.S.C. 3572.
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Rules for developing countries.—The Uruguay Round Agreements
Act provides different treatment for developing country subsidies
because the Subsidies Agreement provides an 8- to 10-year window
for developing countries with annual GNP per capita at or above
$1,000 to phase out all export subsidies. For least developed coun-
tries and countries with GNP per capita below $1,000, the phase-
out period for export subsidies for competitive products is 8 years.
Developing countries are allowed a 5-year phase-out period, and
the least-developed countries an 8-year period, to eliminate prohib-
ited import substitution subsidies.

Subsidy determinations

As noted above, section 701 of the Tariff Act of 1930, as amend-
ed,* provides for the imposition of additional duties whenever a
countervailable subsidy is bestowed by a foreign country upon the
manufacture or production for export of any article which is subse-
quently imported into the United States. Reference to the sale of
merchandise includes the entering into of any leasing arrangement
regarding the merchandise that is equivalent to the sale of the
merchandise. The countervailing duty will apply whether the mer-
chandise is imported directly or from third countries, and whether
or not in the same condition as when exported.

Again, as noted above, section 701(c) applies to a country which
is not a “Subsidies Agreement country.” Under section 701(c), a
country which is not a “Subsidies Agreement country” is not enti-
tled to an injury test. In addition, certain provisions pertaining to
suspension agreements, special rules for regional industries, crit-
ical circumstances, and the 5-year review of countervailing duty or-
ders do not apply to such a country.

Countervailing duties are imposed in the amount of the net
countervailable subsidy as determined by the DOC. To determine
the amount of net countervailable subsidy on which the CVD will
be based, the DOC may subtract from gross countervailable sub-
sidy the amount of:

(1) any application fee, deposit, or similar payment paid to
qualify for or receive the subsidy;

(2) any loss in the countervailable subsidy value resulting
from deferred receipt mandated by government order; and

(3) export taxes, duties, or other charges levied on the ex-
ports to the United States specifically intended to offset the
countervailable subsidy.

Upstream subsidies

The Trade and Tariff Act of 1984 modified the application of the
CVD law to “upstream subsidies”—subsidies bestowed on inputs
which are then incorporated into the manufacture of a final prod-
uct which is exported to the United States. Section 268 of Uruguay
Round Agreements Act further modified the law by establishing
criteria for determining the existence of an upstream subsidy. Ad-
ditional criteria were necessary given the additions of the statutory
de{)iniécion of subsidy and the new category of import substitution
subsidies.

419 U.S.C. 1671.
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Section 771(A) of the Tariff Act of 1930, as amended, which pro-
vides for upstream subsidies, is unrelated to the basic definition of
a subsidy. The potential for an upstream subsidy exists only when
a sector-specific benefit meeting all the other criteria of being a
countervailable subsidy is provided to the input producer. A deter-
mination that the subsidy is also bestowing a “competitive benefit”
on the merchandise is also required. The provision is also limited
to countervailable subsidies paid or bestowed by the country in
which the final product is manufactured.

With regard to the “competitive benefit” criterion, the DOC must
decide that a competitive benefit has been bestowed when the price
for the input used in manufacture or production of the merchandise
subject to investigation is lower than the price the manufacturer or
producer would otherwise pay for the input from another seller in
an arm’s length transaction. Whenever the DOC has reasonable
grounds to believe or suspect an upstream subsidy is being paid or
bestowed, the DOC must investigate whether it is in fact and, if
so, include the amount of any competitive benefit, not to exceed the
amount of upstream subsidy, in the amount of any CVD imposed
on the merchandise under investigation.

Agricultural subsidies

Section 771(5B) provides a separate, special rule for the calcula-
tion of countervailable subsidies on certain processed agricultural
products.

AD LAW: LESS-THAN-FAIR-VALUE (LTFV) DETERMINATION

Dumping generally refers to a form of international price dis-
crimination, whereby goods are sold in one export market (such as
the United States) at prices lower than the prices at which com-
parable goods are sold in the home market of the exporter, or in
its other export markets.

Three provisions of U.S. law address different types of dumping
practices. The Antidumping Act of 1916 provides for criminal and
civil penalties for the sale of imported articles at a price substan-
tially less than the actual market value or wholesale price, with
the intent of destroying or injuring an industry in the United
States. Title VII of the Tariff Act of 1930, as amended, provides for
the assessment and collection of AD duties by the U.S. government
after an administrative determination that foreign merchandise is
being sold in the U.S. market at less than fair value and that such
imports are materially injuring the U.S. industry. Finally, section
1317 of the Omnibus Trade and Competitiveness Act of 1988 estab-
lishes procedures for the USTR to request a foreign government to
take action against third-country dumping that is injuring a U.S.
industry, and section 232 of the Uruguay Round Agreements Act
permits a third country to request that an order be issued against
dumped imports from another country that are materially injuring
an industry in a third country.
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Historical background®

In 1916 the Congress enacted the Antidumping Act of 1916, pro-
viding a civil cause of action in federal court for private damages
as well as for criminal penalties against parties who dump foreign
merchandise in the United States.® The requirements under this
statute, however, particularly the need to show evidence of intent,
are difficult to meet, and the need for a different type of AD law
was subsequently considered by Congress. In 1921 the Anti-
dumping Act of 1921 was passed, which provided the statutory
basis, until 1979, for an administrative investigation by the De-
partment of the Treasury of alleged dumping practices and for im-
position of AD duties.” In 1954, the administration of the AD law
was split, and the function of determining injury was transferred
from the Treasury Department to the U.S. Tariff Commission (now
the ITC). The function of determining sales at less than fair value
was left with the Treasury Department until 1979.

During the post-World War II negotiations to establish an Inter-
national Trade Organization, the United States proposed a draft
article on dumping, based on the Antidumping Act of 1921. This
draft became the basis for article VI of the GATT, which is the
international framework governing national AD laws.

During the 1960’s, AD actions and their potential for abuse, rath-
er than the dumping practice itself, became a source of great con-
cern to many nations. As a result, during the Kennedy Round of
multilateral trade negotiations, the GATT Antidumping Code of
1967 was established. The 1967 Code had three main functions: (1)
to clarify and elaborate on the broad concepts of article VI of the
GATT; (2) to supplement article VI by establishing appropriate pro-
cedural requirements for AD investigations; and (3) to bring all
GATT signatory countries into conformity with article VI. The
GATT Antidumping Code came into force on July 1, 1968, and pro-
vided for the establishment of a GATT Committee on Antidumping
Practices, whose function was to review annually the operation of
national antidumping laws.

During the Tokyo Round of multilateral trade negotiations in the
1970’s, the GATT Antidumping Code was amended to conform to
the newly negotiated Agreement Relating to Subsidies and Coun-
tervailing Measures, also negotiated at that time and involving
changes in article VI of the GATT. The GATT Agreement on Imple-
mentation of article VI of the GATT, Relating to Antidumping
Measures, came into force on January 1, 1980.8

The Congress approved the revised GATT Antidumping Code
under section 2(a) of the Trade Agreements Act of 1979.° Title I of
the 1979 Act repealed the Antidumping Act of 1921 and added a
new title VII to the Tariff Act of 1930 implementing the provisions

5For another useful discussion of the history of the development of U.S. antidumping laws,
see Congressional Budget Office, How the GATT affects U.S. Antidumping and Countervailing-
Duty Policy, Sept. 1994.

6 Act of September 8, 1916, ch. 463, sec. 801, 39 Stat. 798, 15 U.S.C. 72.

For a description of the challenge to the Antidumping Act of 1916 in the WTO brought
by the European Union and Japan, see the discussion of WT'O Panel Reviews at the end
of the AD/CVD section.

7Act of May 27, 1921, ch. 14, 42 Stat. 11, 19 U.S.C. 160 (now repealed).

8 Agreement on Implementation of article VI of the General Agreement on Tariffs and Trade,
MTN/NTM/W/232, reprinted in House Doc. No. 96-153, pt. I at 311.

9 Public Law 96-39, approved July 26, 1979.
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of the Agreement in a new U.S. antidumping law. In addition to
the substantive and procedural changes made by the 1979 Act, the
responsibility for making dumping determinations was transferred
from the Department of the Treasury to the DOC in 1979.10 The
AD law was further amended by title VI of the Trade and Tariff
Act of 1984,11 and title I, subtitle C, part 2 of the Omnibus Trade
and Competitiveness Act of 1988.

Finally, during the Uruguay Round negotiations, provisions re-
lated to antidumping were further amended through the Agree-
ment on Implementation of Article VI of the General Agreement on
Tariffs and Trade 1994 (the Antidumping Agreement). Article VI of
the original GATT remained unchanged in the 1994 GATT Agree-
ment.

Effective January 1, 1995, the Congress implemented the Anti-
dumping Agreement under title II of the Uruguay Round Agree-
ments Act. The Act made considerable substantive and procedural
changes to the U.S. AD statute.

Basic provisions

Section 731 of the Tariff Act of 1930, as amended,'2 provides that
an AD duty shall be imposed, in addition to any other duty, if two
conditions are met. First, the DOC must determine that “a class or
kind of foreign merchandise is being, or is likely to be, sold in the
United States at less than its fair value.” The determination of
whether LTFV sales exist, and what is the margin of dumping, is
based on a comparison of “normal value” with the “export price” of
each import sale made during the relevant time period under in-
vestigation. Second, the ITC must determine that “an industry in
the United States is materially injured, or is threatened with mate-
rial injury, or the establishment of an industry in the United
States is materially retarded, by reason of imports of that mer-
chandise.” If the DOC determines that LTFV sales exist and the
ITC determines that material injury exists, an AD order is issued
imposing AD duties equal to the amount by which normal value
(i.e., the price in the foreign market) exceeds the export price (i.e.,
U.S. price) for the merchandise (the dumping margin).

Basis of comparison: normal value

Normal value is determined by one of three methods, in order of
preference: home market sales, third-country sales, or constructed
value. If a foreign like product is sold in the market of the export-
ing country for home consumption, then normal value is to be
based on such sales. If home market sales do not exist, or are so
few as to form an inadequate basis for comparison, then the price
at which the foreign like product is sold for exportation to countries
other than the United States becomes the basis for normal value.
If neither home market sales nor third-country sales form an ade-
quate basis for comparison, then normal value is the constructed
value of the imported merchandise. Constructed value is deter-

10 Reorganization Plan No. 3 of 1979, 44 Fed. Reg. 69,273 (Dec. 3, 1979); and Exec. Order No.
12188, January 2, 1980, 45 Fed. Reg. 989.

11Public Law 98-573, approved October 30, 1984. Technical corrections to the 1984 amend-
ments were included in section 1886 of the Tax Reform Act of 1986, Public Law 99-514, ap-
proved October 22, 1986.

1219 U.S.C. 1673.
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mined by a formula set forth in the statute, which is the sum of
costs of production, plus the actual amount of profit and for selling,
general and administrative expenses. If actual data is not avail-
able, then a surrogate for profit and such expenses may be used,
as specified in the statute.

Normal value based on home market or third-country sales is a
single price, in U.S. dollars, which represents the weighted average
of prices in the home market or third-country market during the
period under investigation. Sales made at less than the cost of pro-
duction may be disregarded in the determination of normal value
under certain circumstances. Adjustments are to be made for dif-
ferences in merchandise, quantities sold, circumstances of sale, and
differences in level of trade to provide for comparability of normal
value with export price. Section 223(a)(7) of the Uruguay Round
Agreements Act and the accompanying Statement of Administra-
tive Action (SAA) changed the requirements for making level of
trade adjustments to provide that the DOC is to make a level of
trade adjustment (i.e., deduct the price difference between the two
levels of trade) if sales are made at different levels of trade and the
appropriate adjustment can be established. The level of trade ad-
justment was intended to provide the normal value counterpart to
the related party profit deduction in constructed export price sales
(described below) so that the effect is to compare a U.S. sale to a
sale in the home market at the same point in the commercial
transaction. Finally, averaging or sampling techniques may be used
in the determination of normal value whenever a significant vol-
ume of sales is involved or a significant number of price adjust-
ments is required.

If the exporting country is a non-market economy, the normal
value is constructed by valuing the non-market economy producer’s
“factors of production” in a market economy country which is a sig-
nificant producer of comparable merchandise and which is at a
level of economic development comparable to the non-market econ-
omy, and adding amounts for general expenses, profits, and pack-
ing. The “factors of production” include labor, raw materials, en-
ergy and other utilities, and representative capital costs.

In determining whether a country is a non-market economy, the
DOC will consider: the convertibility of the country’s currency,
whether wages are determined through free bargaining between
labor and management, whether foreign investment is permitted,
the extent of government ownership, and the extent of government
control over the allocation of resources and the pricing and output
decisions of enterprises. The DOC’s determination of whether a
country is a non-market economy is not subject to judicial review.

Export price

The margin of dumping, and the amount of antidumping duty to
be imposed, is determined by comparing the normal value with the
export price of each entry into the United States of foreign mer-
chandise subject to the investigation. Export price in general refers
to either “export price” or the “constructed export price” of the mer-
chandise, whichever is appropriate. “Export price” is the price at
which merchandise is purchased or agreed to be purchased prior to
date of importation to the United States. It is typically used where
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the purchaser is unrelated to the foreign manufacturer and is
based on the price agreed to before importation into the United
States. However, it may be used if the purchaser and foreign man-
ufacturer are related but the purchaser is merely the processor of
sales-related documentation and does not set the price to the first
unrelated customer. “Constructed export price” is the price at
which merchandise is sold or agreed to be sold in the United States
before or after importation, by or for the account of the producer
or exporter to the first unrelated purchaser. Typically, it is used if
the purchaser and exporter are related.

Export price is adjusted to derive an ex-factory price, including
the subtraction of certain delivery expenses and U.S. import duties.
Additional subtractions are made from constructed export price, in-
cluding selling commissions, indirect selling expenses, and ex-
penses and profit for further manufacturing in the United States.
In addition, the Uruguay Round Agreements Act provides for the
deduction of an amount for related party profit, if any, earned in
g sale through a related distributor to an end-user in the United

tates.

Third country dumping

Section 1318 of the Omnibus Trade and Competitiveness Act of
1988 was enacted in response to concern over the injurious effects
of foreign dumping in third country markets. Section 1318 estab-
lishes procedures for domestic industries to petition the USTR to
pursue U.S. rights under article 12 of the GATT Antidumping
Code. A domestic industry that produces a product like or directly
competitive with merchandise produced by a foreign country may
submit a petition to USTR if it has reason to believe that such mer-
chandise is being dumped in a third country market and such
dumping is injuring the U.S. industry.

If USTR determines there is a reasonable basis for the allega-
tions in the petition, USTR shall submit to the appropriate author-
ity of the foreign government an application requesting that anti-
dumping action be taken on behalf of the United States. Article 12
of the GATT Antidumping Code requires that such an application
“be supported by price information to show that the imports are
being dumped and by detailed information to show that the alleged
dumping is causing injury to the domestic industry concerned.”
(paragraph 2, article 12). Accordingly, at the request of the U.S.
Trade Representative, the appropriate officers of the DOC and the
ITC are to assist USTR in preparing any such application.

After submitting an application to the foreign government, USTR
must seek consultations with its representatives regarding the re-
quested action. If the foreign government refuses to take any AD
action, USTR must consult with the domestic industry on whether
action under any other U.S. law is appropriate.

The Uruguay Round Antidumping Agreement added a provision
providing authority to issue an order upon the request of a third
country, under certain circumstances. The Uruguay Round Agree-
ments Act provides that the government of a WT'O member may
file with USTR a petition requesting that an investigation be con-
ducted to determine if imports from another country are being
dumped in the United States, causing material injury to an indus-
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try in the petitioning country. USTR, after consultation with the
DOC and the ITC, and after obtaining the approval of the WTO
Council for Trade in Goods, is to determine whether to initiate an
investigation. If the DOC determines that imports are dumped and
the ITC determines that an industry in the petitioning country is
m?lterially injured by such imports, the DOC is to issue an AD
order.

AD AND CVD LAwS: MATERIAL INJURY DETERMINATION

Prior to issuance of an AD or CVD order, the ITC must deter-
mine that the domestic industry is being materially injured, or
threatened with material injury, or the establishment of a domestic
industry is materially retarded, by reason of dumped or subsidized
imports. The standard of injury under the AD and CVD laws is
“material injury,” defined by section 771(7) of the Tariff Act of 1930
as harm which is not inconsequential, immaterial, or unimportant.

The ITC determination of injury basically involves a two-prong
inquiry: first, with respect to the fact of material injury, and sec-
ond, with respect to the causation of such material injury (i.e., that
dumping caused the injury, and not other factors). The ITC is re-
quired to analyze the volume of imports, the effect of imports on
U.S. prices of like merchandise, and the effects that imports have
on U.S. producers of like products, taking into account many fac-
tors, including lost sales, market share, profits, productivity, return
on investment, and utilization of production capacity. Also relevant
are the effects on employment, inventories, wages, the ability to
raise capital, and negative effects on the development and produc-
tion activities of the U.S. industry. Finally, in AD investigations,
the ITC is to consider the magnitude of the dumping margin.

Section 222(b)(2) of the Uruguay Round Agreements Act (19
U.S.C. 1677(7)(C)(iv)) states that, in determining market share and
the factors affecting financial performance, the ITC is to focus pri-
marily on the merchant market for the domestic like product if do-
mestic producers internally transfer significant production of the
domestic like product for the production of a downstream article
(i.e., captive production not for sale on the merchant market). The
SAA accompanying the implementing legislation makes clear that
captively produced imports are not to be included in the import
penetration ratio for the merchant market if they do not compete
with merchant market production.13

Section 771(7) of the Tariff Act of 1930, as amended, requires the
ITC to cumulatively assess the volume and effect of like imports
from two or more countries subject to investigation if the imports
compete with each other and with like products of the domestic in-
dustry in the U.S. market, as long as the relevant petitions were
filed on the same day or investigations were initiated on the same
day (for cases which were self-initiated). However, the ITC is to im-
mediately terminate an investigation with respect to a country
(and, hence, may not cumulate imports from that country) if im-
ports from that country are “negligible.” Section 222(d) of the Uru-
guay Round Agreements Act amended the negligibility standard so
that imports from a country are to be considered negligible if they

13The Uruguay Round Agreements Act Statement of Administrative Action at 853.
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account for less than 3 percent of the volume of all imports of such
merchandise and if imports from all countries accounting for less
than 3 percent do not exceed 7 percent of imports. Finally, the ITC
has discretion not to cumulate imports when the imports subject to
investigation are products of Israel.

IssuEs COMMON TO AD AND CVD INVESTIGATIONS

Initiation of investigation

AD and CVD investigations may be self-initiated by the DOC or
may be initiated as a result of a petition filed by an interested
party. Petitions may be filed by any of the following, on behalf of
the affected industry: (1) a manufacturer, producer, or wholesaler
in the United States of a like product; (2) a certified or recognized
union or group of workers which is representative of the affected
industry; (3) a trade or business association with a majority of
members producing a like product; (4) a coalition of firms, unions,
or trade associations that have individual standing; or (5) a coali-
tion or trade association representative of processors, or processor
and growers, in cases involving processed agricultural products.
The DOC is required to provide technical assistance to small busi-
nesses to enable them to prepare and file petitions.

Petitions are to be filed simultaneously with both the DOC and
ITC. Within 20 days after the filing of a petition, the DOC must
decide whether or not the petition is legally sufficient to commence
an investigation. If so, an investigation is initiated with respect to
imports of a particular product from a particular country.

Because of new standing provisions in the Uruguay Round
Agreements, section 212 of the Uruguay Round Agreements Act re-
quires DOC to determine, as part of its initiation determination,
whether the petition has been filed by or on behalf of the industry.
A petitioner has standing if: (1) the domestic producers or workers
who support the petition account for at least 25 percent of the total
production of the like product; and (2) the domestic producers or
workers who support the petition account for more than 50 percent
of the production of the domestic like product produced by that por-
tion of the industry expressing support for or opposition to the peti-
tion. The SAA accompanying the Act specifies that if the manage-
ment of a firm expresses a position in direct opposition to the views
of the workers in that firm, DOC will treat the production of that
firm as representing neither support for nor opposition to the peti-
tion.14 The DOC is to poll the industry if the petition does not meet
the second test set forth above. In such circumstances, the DOC is
permitted 40 days in which to determine whether it will initiate an
investigation. Standing of the industry may not be challenged to
the agency after an investigation is initiated but may be challenged
later in court.

Section 609 of the Trade and Tariff Act of 1984 establishes a pro-
cedure in AD investigations by which the DOC may monitor im-
ports from additional supplier countries for up to 1 year in order
to determine whether persistent dumping exists with respect to

14 Uruguay Round Agreements Act Statement of Administrative Action at 862.
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that product and self-initiation of additional dumping cases is war-
ranted.

Preliminary ITC injury determination

The ITC must determine whether there is a “reasonable indica-
tion” of material injury, based on the information available to it at
the time. The petitioner bears the burden of proof with respect to
this issue. If the ITC preliminary determination is negative, the in-
vestigation is terminated. If it is positive, the investigation con-
tinues. The ITC is to make this determination within 45 days of
the date of filing of the petition or self-initiation, or within 25 days
after the date on which the ITC receives notice of initiation if the
DOC has extended the period for initiation in order to poll the in-
dustry to determine standing.

Preliminary DOC determination

If the ITC makes an affirmative preliminary injury determina-
tion, then the DOC must determine whether dumping or subsidiza-
tion is occurring.

In AD cases, the DOC must determine whether there is a “rea-
sonable basis to believe or suspect that the merchandise is being
sold, or is likely to be sold, at less than fair value,” within 140 days
after initiation. The preliminary determination is based on the in-
formation available to the DOC at the time. If affirmative, the pre-
liminary determination must include an estimated average amount
by which the normal value exceeds the export price. An expedited
preliminary determination within 90 days of initiation of the inves-
tigation may be made based on information received during the
first 60 days if such information is sufficient and the parties pro-
vide a written waiver of verification and an agreement to have an
expedited preliminary determination. A preliminary determination
may also be expedited for cases involving short life cycle merchan-
dise, if the foreign producer has been subject to prior affirmative
dumping determinations on similar products. On the other hand,
the preliminary determination may be postponed until 190 days
after initiation by the DOC, at the petitioner’s request or in cases
which the DOC determines are extraordinarily complicated.

In subsidy cases, the DOC must determine whether there is a
“reasonable basis to believe or suspect that a countervailable sub-
sidy is being provided,” within 65 days after initiation of the inves-
tigation. In cases involving upstream subsidies, the time period
may be extended to 250 days. If affirmative, the preliminary deter-
mination must include an estimated amount of the net
countervailable subsidy. An expedited preliminary determination
may be made based on information received during the first 50
days if such information is sufficient and the parties provide a
written waiver of verification and agree to an expedited prelimi-
nary determination. On the other hand, the preliminary determina-
tion may be postponed until 130 days after initiation at the peti-
tioner’s request or in cases which the DOC determines are extraor-
dinarily complicated.

The effect of an affirmative preliminary determination is twofold:
(1) The DOC must order the suspension of liquidation of all entries
of foreign merchandise subject to the determination from the date
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of publication of the preliminary determination. The DOC must
also order the posting of a cash deposit, bond, or other appropriate
security for each subsequent entry of the merchandise equal to the
estimated margin of dumping or the amount of the net
countervailable subsidy; and (2) the ITC must begin its final injury
investigation, and the DOC must make all information available to
the ITC which is relevant to an injury determination. If the pre-
liminary determination is negative, no suspension of liquidation oc-
curs, and the DOC investigation simply continues into the final
stage.

In AD investigations in which the petitioner alleges critical cir-
cumstances, the DOC must determine, on the basis of information
available at the time, whether (1) there is a history of dumping and
material injury in the United States or elsewhere of the subject
merchandise, or the importer knew or should have known that the
merchandise was being sold at less than fair value and that there
was likely to be material injury by reason of such sales; and (2)
there have been massive imports of the merchandise over a rel-
atively short period.

In CVD investigations involving “countries under the Agreement”
in which the petitioner alleges critical circumstances, the DOC
must determine, on the basis of information available at the time,
whether (1) the alleged countervailable subsidy is inconsistent with
the GATT Subsidies Agreement; and (2) there have been massive
imports of the merchandise over a relatively short period.

In both AD and CVD investigations, this critical circumstances
determination may be made beginning prior to a preliminary deter-
mination of subsidies or sales at less than fair value. If the DOC
determines critical circumstances exist, then any suspension of lig-
uidation ordered is to retroactively apply to unliquidated entries of
merchandise entered up to 90 days prior to the date suspension of
liquidation was ordered.

Final DOC determination

In AD investigations, the DOC must issue its final LTFV deter-
mination within 75 days after the date of its preliminary deter-
mination, unless a timely request for extension is granted, in which
case the final determination must be made within 135 days. In
CVD investigations, the DOC must issue a final subsidy determina-
tion within 75 days after the date of its preliminary determination,
unless the investigation involves upstream subsidies, in which case
special extended time limits apply. If there are simultaneous inves-
tigations under the AD and CVD laws involving imports of the
same merchandise, the final CVD determination may be postponed
until the date of the final determination in the AD investigation at
the request of a petitioner.

In both LTFV and subsidy investigations, the investigation is ter-
minated if the final determination is negative, including any sus-
pension of liquidation which may be in effect, and all estimated du-
ties are refunded and all appropriate bonds or other security are
released. If the final determination is affirmative, the DOC orders
the suspension of liquidation and posting of a cash deposit, bond,
or other security (if such actions have not already been taken as
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a result of the preliminary determination), and awaits notice of the
ITC final injury determination.

Final ITC injury determination

Within 120 days of a DOC affirmative preliminary determination
or 45 days of a DOC affirmative final determination, whichever is
longer, the ITC must make a final determination of material in-
jury. If the DOC preliminary determination is negative, and the
DOC final determination is affirmative, the ITC has until 75 days
after the final affirmative determination to make its injury deter-
mination.

Termination or suspension of investigations

Either the DOC or ITC may terminate an AD or CVD investiga-
tion upon withdrawal of the petition by petitioner, or by the DOC
if the investigation was self-initiated. The DOC may not, however,
terminate an investigation on the basis of a quantitative restriction
agreement limiting U.S. imports of the merchandise subject to in-
vestigation unless the DOC is satisfied that termination on the
basis of such agreement is in the public interest.

The DOC may suspend a CVD investigation on the basis of one
of three types of agreements entered into with the foreign govern-
ment or with exporters who account for substantially all of the im-
ports under investigation. The three types of agreements are: (1) an
agreement to eliminate the subsidy completely or to offset com-
pletely the amount of the net countervailable subsidy within 6
months after suspension of the investigation; (2) an agreement to
cease exports of the subsidized merchandise to the United States
within 6 months of suspension of the investigation; and (3) an
agreement to eliminate completely the injurious effect of subsidized
exports to the United States (which, unlike under the AD law, may
be based on quantitative restrictions).

The DOC may suspend an AD investigation on the basis of one
of three types of agreements entered into with exporters who ac-
count for substantially all of the imports under investigation: (1) an
agreement to cease exports of the merchandise to the United States
within 6 months of suspension of the investigation; (2) an agree-
ment to revise prices to eliminate completely any sales at less than
fair value; and (3) an agreement to revise prices to eliminate com-
pletely the injurious effect of exports of such merchandise to the
United States. Unlike CVD cases, AD investigations cannot gen-
erally be suspended on the basis of quantitative restriction agree-
ments. The one exception is where the AD investigation involves
imports from a non-market economy country.

The DOC may not, however, accept any suspension agreement in
either an AD or CVD investigation unless it is satisfied that sus-
pension of the investigation is in the public interest, and effective
monitoring of the agreement is practicable. If the DOC determines
not to accept a suspension agreement, it is to provide to the export-
ers who would have been subject to the agreement both the reasons
for not accepting the agreement and an opportunity to submit com-
ments, where practicable.

Prior to actual suspension of an investigation, the DOC must
provide notice of its intent to suspend and an opportunity for com-
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ment by interested parties. When the DOC decides to suspend the
investigation, it must publish notice of the suspension, and issue
an affirmative preliminary LTFV or subsidy determination (unless
previously issued). The ITC also suspends its investigation. Any
suspension of liquidation ordered as a result of the affirmative pre-
liminary LTFV determination, however, is to be terminated, and all
deposits of estimated duties or bonds posted are to be refunded or
released.

If, within 20 days after notice of suspension is published, the
DOC receives a request for continuation of the investigation from
a domestic interested party or from exporters accounting for a sig-
nificant proportion of exports of the merchandise, then both the
DOC and ITC must continue their investigations.

The DOC has responsibility for overseeing compliance with any
suspension agreement. Intentional violations of suspension agree-
ments are subject to civil penalties.

AD or CVD order

An AD or CVD order may be issued only if both the DOC and
ITC issue affirmative final determinations, in both title VII AD and
CVD investigations and in section 303 CVD investigations requir-
ing an injury test.

A DOC final LTFV determination must include its determina-
tions of normal value and export price, which are the basis for as-
sessment of AD duties and for deposit of estimated AD duties on
future entries. Within 7 days of notice of an affirmative final ITC
determination, the DOC must issue an AD duty order which (1) di-
rects the Customs Service to assess AD duties equal to the amount
by which normal value exceeds the export price, i.e., the dumping
margin; (2) describes the merchandise to which the AD duty ap-
plies; and (3) requires the deposit of estimated AD duties pending
liquidation of entries, at the same time as estimated normal cus-
toms duties are deposited. The DOC must publish notice of its final
determination, which shall be the basis for assessment of AD du-
ties and for deposit of estimated AD duties on future entries.

For CVD investigations, the DOC must issue a CVD order within
7 days of notice of an affirmative final ITC determination, which
(1) directs the Customs Service to assess countervailing duties
equal to the amount of the net countervailable subsidy; (2) de-
scribes the merchandise to which the countervailing duty applies;
and (3) requires the deposit of estimated countervailing duties
pending liquidation of entries, at the same time as estimated nor-
mal customs duties are deposited. The DOC must publish notice of
its determination of net countervailable subsidy which shall be the
basis for assessment of countervailing duties and for deposit of esti-
mated countervailing duties on future entries.

Differences between estimated and final duties

If a cash deposit or bond collected as security for estimated AD
or countervailing duties pursuant to an affirmative preliminary or
final LTFV or CVD determination is greater than the amount of
duty assessed pursuant to an AD or CVD order, then the difference
between the deposit and the amount of final duty will be refunded
for entries prior to notice of the final injury determination. Sections
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707 and 737 of the Tariff Act of 1930, as amended, provide that if
the cash deposit or bond is lower than the final duty under the
order, then the difference is disregarded. No interest accrues in ei-
ther case.15

If estimated AD or countervailing duties deposited for entries
after notice of the final injury determination are greater than the
amount of final AD or countervailing duties determined under an
AD or CVD order, then the difference will be refunded, together
with interest on the amount of overpayment. If estimated duties
are less than the amount of final duties, then the difference will
be collected together with interest on the amount of such under-
payment.

Administrative review

The DOC is required, upon request, to conduct an annual review
of outstanding AD and CVD orders and suspension agreements.
For all entries of merchandise subject to an AD review, the DOC
must determine the normal value, export price, and the amount of
dumping margin. For all entries of merchandise subject to a CVD
review, the DOC must review and determine the amount of any net
countervailable subsidy. These determinations will provide the
basis for assessment of AD and countervailing duties on all entries
subject to the review, and for deposits of estimated duties on en-
tries subsequent to the period of review.

The results of its annual review must be published together with
a notice of any AD or countervailing duty to be assessed, estimated
duty to be deposited, or investigation to be resumed. Under the
Uruguay Round Agreements Act, time limits were added to the ad-
ministrative review process so that final determinations are due in
1 year (with extensions up to an additional 6 months available).

Changed circumstances review

Under the statute, a review of a final determination or of a sus-
pension agreement is to be conducted by the DOC or ITC whenever
it receives information or a request showing changed circumstances
sufficient to warrant such review. Without good cause shown, how-
ever, no final determination or suspension agreement can be re-
viewed within 24 months of its notice. The party seeking revocation
of an order has the burden of persuasion as to whether there are
changed circumstances sufficient to warrant revocation.

Sunset review

The Uruguay Round Agreements provide for the termination, or
sunset, of AD and CVD orders and suspension agreements after 5
years unless the authorities determine that such expiry would be
likely to lead to the continuation or recurrence of dumping, sub-
sidization or injury. Accordingly, section 220 of the Uruguay Round
Agreements Act provides that orders may be revoked and suspen-
sion agreements terminated after 5 years if the terms are met. The
DOC publishes a notice of initiation of a sunset review not later

15With respect to AD determinations, section 40 of the Trade Law Technical Corrections and
Miscellaneous Amendments Act of 1996 clarifies that the cap on the amount of the AD duty
applies not only to cash deposits but to bonds as well, making it consistent with the cap applied
in CVD determinations.
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than 30 days before the fifth anniversary of the order. A party in-
terested in maintaining the order must respond to the notice by
providing information to the DOC and ITC concerning the likely ef-
fects of revocation. The DOC is to conclude its investigation within
240 days of initiation, and the ITC within 360 days of initiation.
These deadlines may be extended if the investigation is extraor-
dinarily complicated.

In AD cases, the DOC is to determine whether revocation of an
order or termination of a suspension agreement would be likely to
lead to continuation or recurrence of dumping. In making this de-
termination, the DOC is to consider the weighted average dumping
margins determined in the investigation and subsequent reviews
and the volume of imports of the subject merchandise for the pe-
riod before and the period after the issuance of the order or accept-
ance of the suspension agreement. The DOC may consider other
enumerated factors, upon good cause shown. In addition, the DOC
is to provide to the ITC the magnitude of the margin of dumping
that is likely to prevail if the order is revoked or the suspended in-
vestigation terminated.

In CVD cases, the DOC is to determine whether revocation of an
order or termination of a suspension agreement would be likely to
lead to continuation or recurrence of a countervailable subsidy. In
making this determination, the DOC is to consider the net
countervailable subsidy determined in the investigation and subse-
quent reviews and whether any change in the program which gave
rise to the net countervailable subsidy has occurred that is likely
to be of effect. The DOC may consider other enumerated factors,
upon good cause shown. In addition, the DOC is to provide to the
ITC the amount of the net countervailable subsidy that is likely to
prevgil if the order is revoked or the suspended investigation termi-
nated.

In both AD and CVD cases, the ITC is to determine whether rev-
ocation would be likely to lead to the likelihood of continuation or
recurrence of material injury within a reasonably foreseeable pe-
riod of time. In making this determination, the ITC is to consider
the likely volume, price effect, and impact of subject imports on the
industry if the order is revoked or the suspension agreement termi-
nated. The ITC is to take into account its prior injury determina-
tions, whether any improvement in the state of the industry is re-
lated to the order or the suspension agreement, and whether the
industry is vulnerable to material injury if the order is revoked or
the suspension agreement terminated.

In AD sunset reviews, the ITC may also consider the magnitude
of the dumping margin. In CVD sunset reviews, the ITC may also
consider the magnitude of the net countervailable subsidy. The na-
ture of the countervailable subsidy as well as whether the subsidy
is covered by article 3 (export subsidies or subsidies contingent on
the use of domestic over imported goods) or article 6.1 (subsidies
caélsinég serious prejudice) of the Subsidies Agreement must be con-
sidered.

The ITC may cumulatively assess the volume and effect of im-
ports of the subject merchandise from all countries subject to sun-
set reviews if such imports are likely to compete with each other
and with domestic like products in the U.S. market. However, the
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ITC is not to cumulate imports a country if those imports are not
likely to have a discernible adverse impact on the domestic indus-
try.

In addition, the new provision specifies that 2 years after the
issuance of an order in which the subject merchandise is sold in the
United States by an importer related to the exporter, and where
the DOC determines that there is a reasonable basis to believe or
suspect that duty absorption is occurring, the DOC is to examine
in AD reviews whether duties have been absorbed by a foreign pro-
ducer or exporter subject to the order. The ITC is to take such find-
ings into account in its sunset injury review. The SAA accom-
panying the bill provides, however, that the provision is not to
apply as a duty as cost provision, in which AD duties are deducted
from export price if the related importer is being reimbursed for
duties by the manufacturer, effectively doubling AD duties.16

Section 220 of the Uruguay Round Agreements Act provides that
orders already in effect as of the January 1, 1995 date of imple-
mentation be deemed as issued on that date. Pursuant to the
schedule laid out in section 220 for the review of transition orders,
DOC began its review 18 months prior to their fifth anniversary
date (July 1, 1998). Section 220 provides that individual reviews
shall be completed within 18 months of initiation, and that the re-
view of all transition orders shall be completed not later than 18
months after the fifth anniversary of the date such orders were
issued (July 1, 2001).

Expedited reviews with security in lieu of deposits

In AD cases only, the DOC may permit, for not more than 90
days after publication of an order, the posting of a bond or other
security in lieu of the deposit of estimated AD duties if certain con-
ditions exist. The DOC must be satisfied that it will be able to de-
termine, within such 90-day period, the normal value and the ex-
port price for all merchandise entered on or after an affirmative
LTFV determination (either preliminary or final, whichever is the
first affirmative determination) and before publication of an affirm-
ative final injury determination. Also, in order for the DOC to un-
dertake this expedited review, the preliminary determination in
the investigation must not have been extended because the case
was “extraordinarily complicated,” the final determination must
not have been extended, the DOC must receive information indi-
cating that the revised margin would be significantly less than the
dumping margin specified in the AD order, and there must be ade-
quate sales to the United States since the preliminary (or final) de-
termination to form a basis for comparison. The determination of
such new dumping margin will then provide the basis for assess-
ment of AD duties on the entries for which the posting of bond or
other security has been permitted, and will also provide the basis
for deposits of estimated AD duties on future entries.

Anticircumvention authority

In 1988, specific authority was added to U.S. law to authorize the
DOC to take action to prevent or address attempts to circumvent

16 Uruguay Round Agreements Act Statement of Administrative Action at 885.
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an outstanding AD or CVD order. The authority addresses four
particular types of circumvention: assembly of merchandise in the
United States, assembly of merchandise in a third country, minor
alterations of merchandise, and later-developed merchandise.
Under certain circumstances and after considering certain specified
factors, the DOC may extend the scope of the AD or CVD order to
include parts and components (in cases involving U.S. assembly),
third country merchandise (in cases involving third country assem-
bly), altered merchandise, or later-developed merchandise.

As part of the Uruguay Round negotiations on AD, the United
States sought the inclusion of an anticircumvention provision in
the Antidumping Agreement. The negotiators, however, were un-
able to agree on a text concerning anticircumvention and referred
the matter to the Committee on Antidumping Practices for resolu-
tion. Accordingly, the Agreement 1is silent concerning
anticircumvention authority.

The Uruguay Round Agreements Act modified the anti-
circumvention provision of the 1988 Act to focus on the nature of
the assembly operation in the United States or third country as
well as on whether the parts and components from the country
subject to the order are a “significant portion” of the total value of
the merchandise assembled in the United States or third country.

Best information available

In order to promote transparency, the Uruguay Round signato-
ries agreed to detailed guidelines concerning the use of “best infor-
mation available” (BIA). In seeking to implement those guidelines,
the Uruguay Round Agreements Act preserves the ability of the
agencies to rely on adverse inferences upon a finding that the party
has failed to cooperate by not acting to the best of its ability to
comply with a request. At the same time, however, the new law
also contains limitations on the use of BIA, many of which are de-
signed to assist small companies in providing information. For ex-
ample, the agency is to consider the ability of an interested party
to provide the information in the requested form and manner, and
may modify the requirements upon a reasoned and timely expla-
nation by that party. In addition, if the agency determines that a
response does not comply with the request, the agency must, to the
extent practicable, provide an opportunity to remedy the deficiency.

The Agreements provide that the authorities are not justified in
disregarding less than ideal information if the party acted to the
best of its ability. Section 231 of the Uruguay Round Agreements
Act provides that the agencies are not to decline to consider infor-
mation that is timely submitted, verifiable, and not so incomplete
that it cannot serve as a reliable basis for the determination, if the
submitting party acted to the best of its ability to meet the require-
ments, and if the information can be used without undue difficul-
ties.

The Act further provides that if an agency relies on secondary in-
formation rather than on information submitted by a respondent,
it must, to the extent practicable, corroborate that information
from independent sources reasonably at its disposal.
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Continued Dumping and Subsidy Offset Act

Title X of the Agriculture and Related Agencies Appropriations
Act for Fiscal Year 2001 contained the Continued Dumping and
Subsidy Offset Act of 2000,17 commonly referred to as the Byrd
Amendment, which provides for the annual distribution of AD and
countervailing duties assessed pursuant to a CVD order, an AD
order, or a finding under the Antidumping Act of 1921 to the af-
fected domestic producers for qualifying expenditures. The provi-
sion amends title VII of the Tariff Act of 1930 by inserting a new
section 754. The amendments made by the new section apply to all
AD and CVD assessments made on or after October 1, 2000 with
respect to orders in effect from January 1, 1999.

Under the new section 754, the term “affected domestic producer”
is defined as a manufacturer, producer, farmer, rancher, or worker
representative (including associations of such persons) that: (1) was
a petitioner or interested party in support of the petition with re-
spect to which an AD order, a finding under the Antidumping Act
of 1921, or a CVD order has been entered; and (2) remains in oper-
ation. Companies, businesses, or persons that have ceased the pro-
duction of the product covered by the order or finding, or who have
been acquired by a company or business that is related to a com-
pany that opposed the investigation, shall not be considered an “af-
fected domestic producer.”

Section 754(d)(1) requires the ITC to forward a list to the Com-
missioner of the U.S. Customs Service of petitioners and persons
with respect to each order or finding, and a list of persons that in-
dicated support of a petition by letter or through questionnaire re-
sponse. The ITC was required to submit its list related to orders
and findings in effect on January 1, 1999 within 60 days of the
date of enactment of the section (i.e., by December 29, 2000).
Thereafter, the ITC is to submit lists to the Commissioner of Cus-
toms within 60 days after the date an AD or CVD order or finding
is issued. In those cases where an injury determination was not re-
quired or the ITC’s records do not permit identification of petition
supporters, the ITC is to consult with the DOC to determine the
identity of the petitioner and those domestic parties who have en-
tered appearances during administrative reviews.

The Commissioner of Customs is responsible in section 754(c) for
prescribing procedures for the annual distribution of the AD and
countervailing duties assessed. Distribution is to be made not later
than 60 days after the first day of a fiscal year from duties as-
sessed during the preceding fiscal year. At least 30 days prior to
a distribution, the Commissioner is required to publish in the Fed-
eral Register a notice of intention to distribute and the list of af-
fected domestic producers potentially eligible for the distribution
based on the list obtained from the ITC. The Commissioner is to
request certifications from each potentially eligible affected domes-
tic producer indicating: (1) that the producer desires to receive a
distribution; (2) that the producer is eligible to receive the distribu-
tion as an affected domestic producer; and (3) the qualifying ex-
penditures incurred by the producer since the issuance of the order
or finding for which distribution has not previously been made.

17 Public Law 106-387, approved October 28, 2000, 19 U.S.C. 754.
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The Commissioner distributes all funds (including all interest
earned on the funds) from assessed duties received in the preceding
fiscal year to affected domestic industries based on the certifi-
cations received. The distributions are to be made on a pro rata
basis based on new and remaining qualifying expenditures. A
“qualifying expenditure” is defined as an expenditure incurred after
the issuance of the AD finding or order or CVD order in any of the
following categories: (1) manufacturing facilities; (2) equipment,; (3)
research and development; (4) personnel training; (5) acquisition of
technology; (6) health care benefits to employees paid for by the
employer; (7) pension benefits to employees paid by the employer;
(8) environmental equipment, training, or technology; (9) acquisi-
tion of raw materials and other inputs; and (10) working capital or
other funds needed to maintain production.

For each order or finding in effect on the date of enactment of
the section, the Commissioner of Customs was required to establish
a special account in the U.S. Treasury within 14 days. Thereafter,
the Commissioner is to establish a special account in the U.S.
Treasury with respect to each order or finding within 14 days after
the date of that an AD order or finding or CVD order takes effect.
The Commissioner is responsible for depositing all AD or counter-
vailing duties (including interest earned on such duties) that are
assessed after the effective date of this section into the special ac-
count appropriate for each AD order or finding or CVD order.

The Commissioner is to prescribe the time and manner in which
distribution of the funds in a special account shall be made.

A special account is to terminate after: (1) the order or finding
with respect to which the account was established has terminated;
(2) all entries relating to the order or finding are liquidated and
duties assessed collected; (3) the Commissioner has provided notice
and a final opportunity to obtain distribution; and (4) 90 days has
elapsed from the date of notice and final opportunity to obtain dis-
tribution.

On December 21, 2000, Australia, Brazil, Chile, the European
Union (EU), India, Indonesia, Japan, Korea, and Thailand re-
quested consultations with the United States in the World Trade
Organization (WTO) regarding the Continued Dumping and Sub-
sidy Offset Act of 2000. Canada and Mexico requested to join the
WTO consultations previously requested on January 16, 2001 and
January 22, 2001 respectively.

Judicial review

An interested party dissatisfied with a final AD or CVD deter-
mination or review may file an action in the U.S. Court of Inter-
national Trade (CIT) for judicial review. To obtain judicial review
of the administrative action, a summons and complaint must be
filed concurrently within 30 days of publication of the final deter-
mination. As set forth in section 516A of the Tariff Act of 1930, as
amended, the standard of review used by the Court is whether the
determination is supported by “substantial evidence on the record”
or “otherwise not in accordance with law.” Appeal of negative pre-
liminary determinations is based on whether the determination is
“arbitrary, capricious, an abuse of discretion, or [is] otherwise not
in accordance with law.”
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Judicial review of interlocutory decisions, previously permitted,
was eliminated by section 623 of the Trade and Tariff Act of 1984.
Decisions of the CIT are subject to appeal to the U.S. Court of Ap-
peals for the Federal Circuit.

As a result of provisions in the North American Free Trade
Agreement (NAFTA) and its implementing legislation, final deter-
minations in AD or CVD proceedings involving products of Canada
and Mexico are reviewed by a NAFTA panel instead of by the CIT,
if either the United States, Canadian or Mexican government so re-
quests. The panel will apply U.S. law and U.S. standards of judicial
review to decide whether U.S. law was applied correctly by the
DOC and the ITC.

WTO panel review

As part of the Uruguay Round Agreements, the parties agreed to
a strengthened dispute resolution process under the World Trade
Organization (WTO), in which parties are permitted to bring their
disputes to a review body for resolution. The Uruguay Round
Agreements Act contains provisions relating to the adoption of
panel reports in AD and CVD cases.

Section 129 of the Uruguay Round Agreements Act provides that
if a dispute settlement panel or appellate body finds that an action
by the ITC is not in conformity with U.S. obligations, USTR may
request that the ITC issue an advisory report on whether the stat-
ute permits it to take steps that would render its determination not
inconsistent with those findings. If the ITC issues an affirmative
report, USTR may request that it issue a determination not incon-
sistent with the findings of the panel or appellate body. If, by vir-
tue of that determination, an AD or CVD order is no longer sup-
ported by an affirmative determination, USTR, after consultation
with Congress, may direct the ITC to revoke the order. However,
the President may, again after consultation with Congress, reduce,
modify, or terminate the agency action.

If a dispute settlement panel or appellate body finds that an ac-
tion by the DOC is not in conformity with U.S. obligations, USTR
may request that the DOC issue a determination that would render
its determination not inconsistent with those findings, after con-
sultation with Congress. USTR may further request that the DOC
implement that determination.

Any ITC and DOC action implemented as a result of dispute set-
tlement is to apply to liquidated entries of the subject merchandise
entered on or after the date on which USTR directs the ITC to re-
voke an order or the DOC to implement a determination.

WTO panel determinations

In 1997, the Republic of Korea challenged the DOC’s AD review
of dynamic random access memory (DRAM) semiconductors from
Korea, alleging that the DOC’s decision not to revoke the AD order
was inconsistent with the Antidumping Agreement and GATT
1994. A WTO panel was established on January 16, 1998. The
panel ruled in favor of Korea on January 29, 1999. While the panel
rejected almost all of Korea’s claims, if found that the “not likely”
standard in the DOC’s regulations did not meet the requirements
of Article 11.2 of the Antidumping Agreement. Neither side ap-
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pealed the decision. On April 15, 1999, the United States indicated
its intention to comply with the panel decision. The DOC amended
its regulations and made a redetermination under the revised regu-
lations to retain the AD order on DRAMs from Korea. Korea chal-
lenged U.S. compliance with the panel decision and on April 6,
2000 requested that the panel be reconvened to examine U.S. im-
plementation. The parties then reached a mutually satisfactory so-
lution regarding this matter, and Korea withdrew its request on
October 20, 2000. Specifically, the DOC agreed to terminate the AD
order on January 1, 2000 in exchange for Korea’s agreement to col-
lect cost and price data on DRAMs of one megabit and above. This
information will be made available to the DOC within 14 days after
the filing of a new AD case.

The Foreign Sales Corporation (FSC) provisions of the U.S. tax
code (sections 921-927 of the Internal Revenue Code) provide ex-
porters with a partial tax exemption on certain foreign income of
FSCs, which are foreign subsidiaries of U.S. companies. The EU
challenged these provisions, claiming that these rules constituted
prohibited export subsidies and import substitution subsidies under
the Subsidies Agreement, and that they violated the export subsidy
provisions of the Agreement on Agriculture. A WTO panel was es-
tablished on September 22, 1998. The panel found in favor of the
EU on October 8, 1999 on U.S. violations of the Subsidies Agree-
ment and the Agreement on Agriculture. In the panel’s view, in the
case of a tax measure, a subsidy exists if “but for” the measure, a
firm’s tax liability would be increased and the existence of the sub-
sidy results in revenue foregone to the government. Applying this
standard to the FSC provisions, the panel concluded that those pro-
visions constituted a subsidy. Moreover, the panel found the sub-
sidy to be “contingent on export performance.” On February 24,
2000, the Appellate Body upheld the panel’s findings on U.S. viola-
tions of the Subsidies Agreement, but reversed the panel’s findings
regarding the Agreement on Agriculture. The panel and Appellate
Body reports were adopted on March 20, 2000, and on April 7,
2000, the United States announced its intention to come into com-
pliance with its WTO obligations. The United States amended the
FSC provisions of the U.S. tax code to address the panel report in
Public Law 106-519, approved November 15, 2000. On December
7, 2000, the EU filed a request for establishment of a panel to re-
view the legislation, and the panel was established on December
20, 2000.

Title VII of the Revenue Act of 1916, commonly referred to as the
Antidumping Act of 1916, establishes a civil cause of action in fed-
eral court for private damages as well as criminal penalties against
parties who dump foreign merchandise in the United States. The
EU challenged this provision of U.S. law, claiming that the statute
violates U.S. obligations under the Antidumping Agreement and
GATT 1994. A WTO panel was formed on January 29, 1999. The
panel ruled in favor of the EU on March 31, 2000. Separately,
Japan sought its own rulings on the same matter from the same
panelists; that report was circulated on May 29, 2000. The panel
found that the 1916 Act is inconsistent with WTO rules because
the specific intent requirement of the Act does not satisfy the mate-
rial injury test required by the Antidumping Agreement. The panel
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also found that the civil and criminal penalties in the 1916 Act go
beyond the provisions of the Antidumping Agreement. The Appel-
late Body proceedings on both cases were consolidated into one,
and on August 28, 2000 the Appellate Body affirmed the panel re-
ports. The United States is in arbitration on a compliance schedule
and is seeking a deadline of 15 months from the Appellate Body
decision (November 2001).

The EU challenged the imposition of countervailing duties on
certain hot-rolled lead and bismuth carbon steel (lead bar) from the
United Kingdom, contending that the DOC had imposed counter-
vailing duties on two private successor companies of government-
owned British Steel Corporation (BSC) based on a methodology
that attributed a portion of the massive subsidies originally re-
ceived by BSC to the two successor companies. The EU alleged vio-
lations of Articles 1.1(b), 10, 14, and 19.4 of the Subsidies Agree-
ment. A WTO panel was established on February 17, 1999. Brazil
and Mexico both intervened as third parties. The panel ruled in
favor of the EU on December 23, 1999. In reaching its decision, the
panel disagreed with how the DOC accounts for the privatization
of a government-owned company and insisted that an investigating
authority (such as the DOC) must re-measure the benefit of pre-
privatization subsidies based on circumstances at the time of the
privatization. Specifically, in order to impose countervailing duties,
the investigating authority must demonstrate that the producer or
exporter of the particular imports continues to enjoy the benefit of
a subsidy (i.e., as in a competitive advantage) at the time of the
production or exportation of those goods. The panel further ex-
plained that the successor privatized company should not be con-
sidered as having realized any benefit from pre-privatization sub-
sidies if fair market value was paid for the government-owned com-
pany. In the case of BSC, the panel found that none of the benefit
from the pre-privatization subsidies would be attributed to the two
successor, privatized companies. The CVD order in question was re-
voked on January 1, 2000 under the DOC’s “sunset review” proce-
dures. On November 13, 2000, the EU requested consultations with
the United States on 14 similar CVD cases in which the United
States imposed duties on privatized European companies on the
basis that the previous subsidies they had received had been
passed through to the new owners. Consultations were held with
the EU on December 7, 2000. On December 21, 2000, Brazil re-
quested similar consultations with the United States.

Enforcement of U.S. Rights Under Trade Agreements and
Response to Certain Foreign Practices: Sections 301-310
of the Trade Act of 1974, as amended

Chapter 1 of title III (sections 301-310) of the Trade Act of 1974,
as amended,'® provides the authority and procedures to enforce
U.S. rights under international trade agreements and to respond to
certain unfair foreign practices. The predecessor statute, section
252 of the Trade Expansion Act of 1962,19 was repealed and section
301 established in its place under the Trade Act of 1974. Section

18 Public Law 93-618, approved January 3, 1975, 19 U.S.C. 2411.
19 Public Law 87-794, section 252, approved October 11, 1962.
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301 was amended under title IX of the Trade Agreements Act of
197920 in two principal respects: (1) to include specific authority to
enforce U.S. rights and to respond to actions by foreign countries
inconsistent with or otherwise denying U.S. benefits under trade
agreements; and (2) to place specific time limits on the procedures
for investigating and taking action on petitions. Some further
amendments were enacted under sections 304 and 307(b) of the
Trade and Tariff Act of 198421 to clarify certain authorities and
practices covered by section 301, and to authorize certain actions
with respect to foreign export performance requirements.

The current statute reflects major modifications made by sections
1301-1303 of the Omnibus Trade and Competitiveness Act of
198822 to what is commonly called “section 301,” as well as enact-
ment of additional authorities commonly known as “Super 301”23
to deal with priority practices and priority countries and “Special
301” to deal with priority intellectual property rights (IPR) prac-
tices. The principal amendments in 1988 to strengthen the basic
section 301 authority were: (1) to require the U.S. Trade Represent-
ative (USTR) to make unfair trade practice determinations in all
cases, and to transfer authority to determine and implement sec-
tion 301 action from the President to the USTR, subject to the spe-
cific direction, if any, of the President; (2) to make section 301 ac-
tion mandatory in cases of trade agreement violations or other “un-
justifiable” practices, except in certain circumstances; (3) to include
additional types of practices as specifically actionable under section
301; (4) to tighten and specify time limits on all investigations and
actions; and (5) to require monitoring and enforcement of foreign
settlement agreements and to provide for modification and termi-
nation of section 301 actions.

Further modifications were made by the Uruguay Round Agree-
ments Act24 to sections 301-310 and 182 of the Trade Act of 1974
to conform to the time limits under the WTO Understanding on
Rules and Procedures Governing the Settlement of Disputes (Dis-
pute Settlement Understanding) and to clarify and strengthen the
scope and application of these domestic authorities.

INTERNATIONAL CONSULTATIONS AND DISPUTE SETTLEMENT

Article XII and XIII of the General Agreement on Tariffs and
Trade (GATT), as elaborated upon by the Texts Concerning a
Framework for the Conduct of World Trade concluded in the Tokyo
Round of multilateral trade negotiations (MTN),25 provided the
general consultation and dispute settlement procedures applicable
to GATT rights and obligations. In addition, the GATT agreements
concluded in the MTN on specific non-tariff barriers each contained
procedures for consultation and resolution of disputes among sig-
natories concerning practices covered by each agreement.

20 Public Law 96-39, title IX, approved July 26, 1979.

21 Public Law 98-573, approved October 30, 1984.

22 Public Law 100-418, approved August 23, 1988.

23 The Statutory authority for Super 301 expired in 1990. Since then, the President has chosen
to renew Super 301 authorities three times by Executive Order. On March 31, 1999, the Presi-
dent issued Executive Order 13116 (64 Fed. Reg. 16333), which renewed Super 301 authorities
through 2001.

24 Public Law 103-465, approved December 8, 1993.

25 MTN/FR/W/20/Rev. 2, reprinted in House Doc. No. 96-153, pt. I at 619.
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As part of the Uruguay Round, the parties agreed to the Under-
standing on Rules and Procedures Governing the Settlement of Dis-
putes which establishes a single, integrated Dispute Settlement
Body dealing with disputes arising under any of the WTO agree-
ments. One of the most marked changes in this new dispute resolu-
tion mechanism is that all of the key decisions in the dispute set-
tlement process, including the establishment of panels, adoption of
panel and Appellate Body reports, and the authorization to retali-
ate will be automatic unless there is a unanimous vote against the
action. Accordingly, parties may no longer block panel reports ad-
verse to them. In addition, timetables are established for each
phase of the dispute resolution process. Moreover, an Appellate
Body is established to examine issues of law covered in a panel re-
port and legal interpretations developed by the panel. Retaliation,
in the form of suspended concessions or obligations, is to be limited
to the sector that is at issue in the proceeding, unless it is not prac-
ticable or effective. Issues related to the level of retaliation may be
submitted to binding arbitration.

In 1998, the European Union (EU) initiated a dispute settlement
case against the United States challenging the WTO consistency of
section 301. Specifically, the EU claimed that section 301 violated
the Dispute Settlement Understanding (DSU) because certain stat-
utory deadlines could require the USTR to take action before WTO
panel proceedings were finished. The EU complaint was not based
on U.S. actions 1n a particular section 301 case.

On December 22, 1999, a WTO panel rejected the EU’s com-
plaint. The panel found that section 301 provides the USTR with
adequate discretion to comply with the DSU rules in all cases, and
that the USTR had in fact exercised that discretion in accordance
with U.S. WTO obligations in every section 301 determination in-
volving an alleged violation of U.S. WTO rights. The EU did not
appeal the panel decision. The decision was adopted by the WTO
Dispute Settlement Body on January 27, 2000.

Carousel Retaliation

Section 407 of the Trade and Development Act of 2000 (P.L. 106—
200) addresses effective operation of the WTO dispute settlement
mechanism and lack of compliance with WTO panel decisions, par-
ticularly in cases brought by the United States in disputes with the
EU involving bananas and beef. Section 407 amended sections 301-
310 of the Trade Act of 1974 to require the USTR to make periodic
revisions of retaliation lists 120 days from the date the retaliation
list is made and every 180 days thereafter. The purpose of this pro-
vision is to facilitate efforts by the USTR to enforce rights of the
United States if another WTO member fails to comply with the re-
sults of a dispute settlement proceeding.

ENFORCEMENT AUTHORITY AND PROCEDURES (SECTION 301)

Sections 301-309 of the Trade Act of 1974, as amended, provide
the domestic counterpart to the WTO consultation and dispute set-
tlement procedures. They contain the authority under U.S. domes-
tic law to take retaliatory action, including import restrictions if
necessary, to enforce U.S. rights against violations of trade agree-
ments by foreign countries and unjustifiable, unreasonable, or dis-
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criminatory foreign trade practices which burden or restrict U.S.
commerce. Section 301 authority applies to practices and policies of
countries whether or not the measures are covered by, or the coun-
tries are members of, GATT/WTO or other trade agreements. The
USTR administers the statutory procedures through an inter-
agency committee.

Basis and form of authority

Under section 301, if the USTR determines that a foreign act,
policy, or practice violates or is inconsistent with a trade agreement,
or is unjustifiable and burdens or restricts U.S. commerce, then ac-
tion by the USTR to enforce the trade agreement rights or to ob-
tain the elimination of the act, policy, or practice is mandatory,
subject to the specific direction, if any, of the President. The USTR
is not required to act, however, if (1) a WTO/GATT panel has re-
ported, or a dispute settlement ruling under a trade agreement
finds, that U.S. trade agreement rights have not been denied or
violated; (2) the USTR finds that the foreign country is taking sat-
isfactory measures to grant U.S. trade agreement rights, has
agreed to eliminate or phase out the practice or to an imminent so-
lution to the burden or restriction on U.S. commerce, or has agreed
to provide satisfactory compensatory trade benefits; or (3) the
USTR finds, in extraordinary cases, that action would have an ad-
verse impact on the U.S. economy substantially out of proportion
to the benefits of action, or finds that action would cause serious
harm to the U.S. national security. Any action taken must affect
goods or services of the foreign country in an amount equivalent in
value to the burden or restriction being imposed by that country
on U.S. commerce.

If the USTR determines that the act, policy, or practice is unrea-
sonable or discriminatory and burdens or restricts U.S. commerce
and action by the United States is appropriate, then the USTR has
discretionary authority to take all appropriate and feasible action,
subject to the specific direction, if any, of the President, to obtain
the elimination of the act, policy, or practice.

With respect to the form of action, the USTR is authorized to (1)
suspend, withdraw, or prevent the application of benefits of trade
agreement concessions to carry out a trade agreement with the for-
eign country involved; (2) impose duties or other import restrictions
on the goods of, and notwithstanding any other provision of law,
fees or restrictions on the services of, the foreign country for such
time as the USTR deems appropriate; (3) withdraw or suspend
perferential duty treatment under the Generalized System of Pref-
erences (GSP), the Carribean Basin Initiative, or the Andean Trade
Preferences Act; or (4) enter into binding agreements that commit
the foreign country to (a) eliminate or phase out the act, policy, or
practice, (b) eliminate any burden or restriction on U.S. commerce
resulting from the act, policy, or practice, or (¢) provide the United
States with compensatory trade benefits that are satisfactory to the
USTR. The USTR may also take all other appropriate and feasible
action within the power of the President that the President may di-
rect the USTR to take.

With respect to services, the USTR may also restrict the terms
and conditions or deny the issuance of any access authorization
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(e.g., license, permit, order) to the U.S. market issued under federal
law, notwithstanding any other law governing the authorization.
Such action can apply only prospectively to authorizations granted
or applications pending on or after the date a section 301 petition
is filed or the USTR initiates an investigation. Before imposing fees
or other restrictions on services subject to federal or state regula-
tion, the USTR must consult as appropriate with the federal or
state agency concerned.

Under section 301, action may be taken on a non-discriminatory
basis or solely against the products or services of the country in-
volved and with respect to any goods or sector regardless of wheth-
er they were involved in the particular act, policy, or practice. The
statute does not require that action taken under section 301 be
consistent with U.S. obligations under international agreements,
but the dispute-settlement provisions of such agreement could be
utilized.

If the USTR determines that action is to be in the form of import
restrictions, it must give preference to tariffs over other forms of
import restrictions and consider substituting on an incremental
basis an equivalent duty for any other form of import restriction
imposed. Any action with respect to export targeting must reflect,
to the extent possible, the full benefit level of the targeting over the
period during which the action taken has an effect.

Coverage of authority

The term “unjustifiable” refers to acts, policies, or practices
which violate or are inconsistent with U.S. international legal
rights, such as denial of national or normal trade relations (NTR)
treatment, right of establishment, or protection of intellectual prop-
erty rights.

The term “unreasonable” refers to acts, policies, or practices
which are not necessarily in violation of or inconsistent with U.S.
international legal rights, but are otherwise unfair and inequitable.
In determining whether an act, policy, or practice is unreasonable,
reciprocal opportunities in the United States for foreign nationals
and firms must be taken into account, to the extent appropriate.
Unreasonable measures include, but are not limited to, acts, poli-
cies, or practices which (1) deny fair and equitable (a) opportunities
for the establishment of an enterprise, (b) provision of adequate
and effective IPR protection, notwithstanding the fact that the for-
eign country may be in compliance with the specific obligations of
the Agreement on Trade-Related Aspects of Intellectual Property
Rights (TRIPs), (¢) non-discriminatory market access opportunities
for U.S. persons that rely upon intellectual property (IP) protection,
or (d) market opportunities, including foreign government tolera-
tion of systematic anticompetitive activities by or among enter-
prises in the foreign country that have the effect of restricting, on
a basis inconsistent with commercial considerations, access of U.S.
goods or services to a foreign market; (2) constitute export tar-
geting; or (3) constitute a persistent pattern of conduct denying
internationally-recognized worker rights, unless the USTR deter-
mines the foreign country has taken or is taking actions that dem-
onstrate a significant and tangible overall advancement in pro-
viding those rights and standards throughout the country or such
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acts, policies, or practices are not inconsistent with the level of eco-
nomic development of the country.

The term “export targeting” refers to any government plan or
scheme consisting of a combination of coordinated actions bestowed
on a specific enterprise, industry, or group thereof, which has the
effect of assisting that entity to become more competitive in the ex-
port of a class or kind of merchandise.

The term “discriminatory” includes, where appropriate, any act,
policy, or practice which denies national or NTR treatment to U.S.
goods, services, or investment.

The term “commerce” includes, but is not limited to, services (in-
cluding transfers of information) associated with international
trade, whether or not such services are related to specific goods,
and foreign direct investment by U.S. persons with implications for
trade in goods or services.

Petitions and investigations

Any interested person may file a petition under section 302 with
the USTR requesting that action be taken under section 301 and
setting forth the allegations in support of the request. The USTR
reviews the allegations and must determine within 45 days after
receipt of the petition whether to initiate an investigation. The
USTR may also self-initiate an investigation after consulting with
appropriate private sector advisory committees. Public notice of de-
terminations is required, and in the case of decisions to initiate,
publication of a summary of the petition and an opportunity for the
presentation of views, including a public hearing if timely re-
quested by the petitioner or any interested person.

In determining whether to initiate an investigation of any act,
policy, or practice specifically enumerated as actionable under sec-
tion 301, the USTR has the discretion to determine whether action
under section 301 would be effective in addressing that act, policy,
or practice.

Section 303 requires the use of international procedures for re-
solving the issues to proceed in parallel with the domestic inves-
tigation. The USTR must, on the same day as the determination
is made, initiate an investigation and request consultations with
the foreign country concerned regarding the issues involved. The
USTR may delay the request for up to 90 days in order to verify
or improve the petition to ensure an adequate basis for consulta-
tion.

If the issues are covered by a trade agreement and are not re-
solved during the consultation period, if any, specified in the agree-
ment, then the USTR must promptly request formal dispute settle-
ment under the agreement before the earlier of the close of that
consultation period or 150 days after the consultations began. The
USTR must seek information and advice from the petitioner, if any,
and from appropriate private sector advisory committees in pre-
paring presentations for consultations and dispute settlement pro-
ceedings.

USTR unfairness and action determinations and implementation

Section 304 sets forth specific time limits within which the USTR
must make determinations of whether an act, policy, or practice
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meets the unfairness criteria of section 301 and, if affirmative,
what action, if any, should be taken. These determinations are
based on the investigation under section 302 and, if a trade agree-
ment is involved, on the international consultations and, if applica-
ble, on the results of the dispute settlement proceedings under the
agreement.

The USTR must make these determinations:

(1) within 18 months after the date the investigation is initi-
ated or 30 days after the date the dispute settlement procedure
is concluded, whichever is earlier, in all cases involving a trade
agreement;

(2) within 12 months after the date the investigation is initi-
ated in cases not involving trade agreements; or

(3) within 6 months after the date the investigation is initi-
ated in cases involving IPR priority countries if the USTR does
not consider that a trade agreement, including TRIPs, is in-
volved, or within 9 months if the USTR determines such cases
(1) involve complex or complicated issues that require addi-
tional time, (2) the foreign country is making substantial
progress on legislative or administrative measures that will
provide adequate and effective protection, or (3) the foreign
country is undertaking enforcement measures to provide ade-
quate and effective protection.

The applicable deadline is postponed by up to 90 days if consulta-
tions with the foreign country involved were so delayed.

Before making the determinations, the USTR must provide an
opportunity for the presentation of views, including a public hear-
ing if requested by an interested person, and obtain advice from
the appropriate private sector advisory committees. If expeditious
action 1s required, the USTR must comply with these requirements
after making the determinations. The USTR may also request the
views of the International Trade Commission on the probable im-
pact on the U.S. economy of taking the action. Any determinations
must be published in the Federal Register.

Section 305 requires the USTR to implement any section 301 ac-
tions within 30 days after the date of the determination to take ac-
tion. The USTR may delay implementation by not more than 180
days if (1) the petitioner or, in the case of a self-initiated investiga-
tion, a majority of the domestic industry, requests a delay; or (2)
the USTR determines that substantial progress is being made, or
that a delay is necessary or desirable to obtain U.S. rights or a sat-
isfactory solution. In cases involving IPR priority countries (see dis-
cussion below), implementation of actions may be delayed by not
more than 90 days beyond the 30 days and only if extraordinary
circumstances apply.

If the USTR determines to take no action in a case involving an
affirmative determination of export targeting, the USTR must take
alternative action in the form of establishing an advisory panel to
recommend measures to promote the competitiveness of the af-
fected domestic industry. The panel must submit a report on its
recommendations to the USTR and the Congress within 6 months.
On the basis of this report and subject to the specific direction, if
any, of the President, the USTR may take administrative actions
authorized under any other law and propose legislation to imple-
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ment any other actions that would restore or improve the inter-
national competitiveness of the domestic industry. USTR must sub-
mit a report to the Congress within 30 days after the panel report
is submitted on the actions taken and proposals made.

Monitoring of foreign compliance; modification and termination of
actions

Section 306 requires the USTR to monitor the implementation of
each measure undertaken or settlement agreement entered into by
a foreign country under section 301. If the USTR considers that a
foreign country is not satisfactorily implementing a measure or
agreement, the USTR must determine what further action will be
taken under section 301. Such foreign non-compliance is treated as
a violation of a trade agreement subject to mandatory section 301
action, subject to the same time limits and procedures for imple-
mentation as other action determinations. If the USTR considers
that the foreign country has failed to implement a recommendation
made pursuant to dispute settlement proceedings under the WTO,
the USTR must make this determination no later than 30 days
after the expiration of the reasonable period of time provided for
such implementation in the DSU. Before making the determination
on further action, the USTR must consult with the petitioner, if
any, and with representatives of the domestic industry concerned,
and provide interested persons an opportunity to present views.

Section 307 authorizes the USTR to modify or terminate a sec-
tion 301 action, subject to the specific direction, if any, of the Presi-
dent, if (1) any of the exceptions to mandatory section 301 action
in the case of trade agreement violations or unjustifiable acts, poli-
cies, or practices applies; (2) the burden or restriction on U.S. com-
merce of the unfair practice has increased or decreased; or (3) dis-
cretionary section 301 action is no longer appropriate. Before modi-
fying or terminating any section 301 action, the USTR must con-
sult with the petitioner, if any, and with representatives of the do-
mestic industry concerned, and provide an opportunity for other in-
terested persons to present views.

Any section 301 action terminates automatically if it has been in
effect for 4 years and neither the petitioner nor any representative
of the domestic industry which benefits from the action has sub-
mitted to the USTR in the final 60 days of that 4-year period a
written request for continuation. The USTR must give the peti-
tioner and representatives of the domestic industry at least 60 days
advance notice by mail of termination. If a request for continuation
is submitted, the USTR must conduct a review of the effectiveness
of section 301 or other actions in achieving the objectives and the
effects of actions on the U.S. economy, including consumers.

Information requests; reporting requirements

Under section 308, the USTR is to make available information
(other than confidential) upon receipt of a written request by any
person concerning (1) the nature and extent of a specific trade pol-
icy or practice of a foreign country with respect to particular goods,
services, investment, or IPR to the extent such information is avail-
able in the federal government; (2) U.S. rights under any trade
agreement and the remedies which may be available under that
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agreement and U.S. laws; and (3) past and present domestic and
international proceedings or actions with respect to the policy or
practice. If the information is not available, within 30 days after
receipt of the request, the USTR must request the information
from the foreign government or decline to request the information
and inform the person in writing of the reasons.

The USTR must submit a semiannual report to the Congress de-
scribing petitions filed and determinations made, developments in
and the status of investigations and proceedings, actions taken or
the reasons for no action under section 301, and the commercial ef-
fects of section 301 actions taken. The USTR must also keep the
petitioner regularly informed of all determinations and develop-
ments regarding section 301 investigations.

IDENTIFICATION OF INTELLECTUAL PROPERTY RIGHTS PRIORITY
COUNTRIES (SPECIAL 301)

Section 182 of the Trade Act of 1974, added by section 1303 of
the Omnibus Trade and Competitiveness Act of 1988, requires the
USTR to identify, within 30 days after submission of the annual
National Trade Estimates (foreign trade barriers) report to the
Congress required by section 181 the 1974 Act (i.e., by April 30)
those foreign countries that (1) deny adequate and effective protec-
tion of IPR or fair and equitable market access to U.S. persons that
rely upon IP protection; and (2) those countries under paragraph
(1) determined by the USTR to be “priority foreign countries.” The
USTR is to identify as priority countries only those that have the
most onerous or egregious acts, policies, or practices with the great-
est adverse impact on the relevant U.S. products, and that are not
entering into good faith negotiations or making significant progress
in bilateral or multilateral negotiations to provide adequate and ef-
fective IPR protection. In identifying foreign countries, the USTR
is to take into account the history of IP laws and practices of the
foreign country as well as efforts of the United States, and the re-
sponse of the foreign country, to achieve adequate and effective
protection and enforcement of IPR. A country may be identified
notwithstanding the fact that it may be in compliance with the spe-
cific obligations of the TRIPs Agreement. The USTR at any time
may revoke or make an identification of a priority country, but
must include in the semiannual section 301 report to the Congress
a detailed explanation of the reasons for a revocation.

In addition, as a matter of administrative practice, the USTR has
established a “priority watch list” of countries whose acts, policies,
and practices meet some, but not all, of the criteria for priority for-
eign country identification. The problems of these countries war-
rant active work for resolution and close monitoring to determine
whether further Special 301 action is needed. Also, the USTR
maintains a “watch list” of countries that warrant special attention
because they maintain IP practices or barriers to market access
that are of particular concern. Finally, the USTR has added a “Spe-
cial Mention” category.

Section 302(b) requires the USTR to initiate a section 301 inves-
tigation within 30 days after identification of a priority country
with respect to any act, policy, or practice of that country that was
the basis of the identification, unless the USTR determines initi-
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ation of an investigation would be detrimental to U.S. economic in-
terests and reports the reasons in detail to the Congress. The pro-
cedural and other requirements of section 301 authority generally
apply to these cases, except that investigations must be concluded
and determinations made on whether the measures are actionable
and an appropriate response within a tighter time limit of 6
months, which may be extended to 9 months if certain statutory
criteria are met.

History of Special 301

On May 26, 1989, after the first annual Special 301 review, the
USTR announced that because of significant progress made in var-
ious negotiations, no priority countries had been identified under
Special 301. Rather, under administrative authority, 25 countries
were singled out whose practices deserved special attention, of
which 17 countries were placed on a newly created watch list and
8 countries were placed on a new priority watch list to be reviewed
again no later than November 1, 1989.

On November 1, 1989, the USTR announced that progress had
been made in negotiations to obtain improved IPR protection and
enforcement with each of the eight countries on the priority watch
list. Korea, Taiwan, and Saudi Arabia were moved to the watch list
because of their significant progress. The other five countries
(Brazil, India, Mexico, People’s Republic of China (PRC), and Thai-
land) remained on the priority watch list. No country was des-
ignated as a “priority foreign country” making it subject to section
301 investigation.

In January 1990, Mexico was removed from all Special 301 lists
after outlining a program for improved IP protection and enforce-
ment. On April 27, 1990, the USTR noted that because significant
progress had been made in negotiations with countries previously
identified under Special 301, no country would be designated as a
“priority foreign country” in 1990. At that time, Portugal also was
removed from all lists, due to improved protection of IPR in that
country.

On April 26, 1991, the USTR announced the identification of the
PRC, India, and Thailand as “priority foreign countries.” All three
countries had been on the priority watch list since the first annual
review in 1989 with no significant progress made. Section 301 in-
vestigations of the China and India protection deficiencies began on
May 26; Thailand’s practices were already the subject of two sec-
tion 301 investigations. Brazil was retained and the European
Community (EC) and Australia were added to the priority watch
list; 23 countries were retained or placed on the watch list, and
Malaysia was removed. On November 26, the USTR announced
that negotiations with the PRC had not succeeded; a draft list of
Chinese products that might be subject to retaliatory tariffs was
published for public comment the following day. On December 16,
the USTR announced that January 16, 1992 would be the firm
deadline for concluding any further negotiations with China and
determining the specific response to inadequate protection. On No-
vember 26, the deadline for the India investigation was extended
because of progress made and the complex issues involved.
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On January 16, 1992, the USTR announced that the United
States and China had signed a Memorandum of Understanding
that committed China to provide improved protection for U.S. IPR
and ended the Special 301 investigation. On April 29, the USTR
announced the addition of Taiwan and the retention of India and
Thailand as “priority foreign countries.” Six countries—Egypt,
Hungary, Korea, the Philippines, Poland, and Turkey—were placed
on the priority watch list; Australia, Brazil, and the EC were re-
tained on that list. Twenty-two countries were placed or retained
on the watch list. Duty-free treatment on imports of certain eligible
products from India under the GSP program was suspended on
April 29. On October 9, USTR reaffirmed the determination in the
section 301 investigation of Thailand’s patent protection made on
March 13, but again deferred action in order to negotiate with the
new Thai government. The section 301 case on Thai copyright prac-
tices was terminated in December 1991; implementation of meas-
ures by the Thai government to eliminate the unreasonable prac-
tices is being monitored. Thailand has been denied full benefits
under the GSP program since 1989.

On April 30, 1993, the USTR announced the retention of Brazil,
India, and Thailand as “priority foreign countries” and placed 10
countries on the priority watch list and 17 countries on the watch
list. The USTR also announced new steps to resolve outstanding
IPR problems with priority watch list countries by initiating “im-
mediate action plans” for Hungary and Taiwan to be completed by
July 31, 1993; conducting “out-of-cycle” reviews during 1993 (in-
cluding deadlines and benchmarks for evaluating performance) for
Korea, Argentina, Egypt, Poland, and Turkey; and intensifying con-
sultations with Australia, the EC, and Saudi Arabia. “Out-of-cycle”
reviews would also be conducted with 5 of the 17 watch list coun-
tries: Cyprus, Italy, Pakistan, Spain, and Venezuela. Canada, Ger-
many, and Paraguay were removed from the watch list. On May
6, the USTR announced that a special review would be conducted
on July 31 of Thailand’s progress.

On August 2, 1993, the USTR announced the results of reviews
conducted in July: a comprehensive agreement with Hungary that
would result in its removal from the priority watch list; reexamina-
tion within 30 days of Thailand’s status based on further progress
achieved and comprehensive review in early 1994 of further Thai
efforts; and that Taiwan’s status would be reviewed based on
progress in completing elements of the “immediate action plan.” On
September 9, the USTR announced that, as a result of the July re-
view, Thailand’s identification as a “priority foreign country” would
be revoked, Thailand would be placed on the priority watch list,
and another review of its progress would be conducted in early
1994. On November 30, the USTR announced that the PRC would
be moved from the watch list to the priority watch list because of
its failure to enforce IPR laws and regulations.

On April 30, 1994, the USTR announced that Argentina, China,
and India would be designated as “priority foreign countries” if sat-
isfactory progress was not reached by June 30. Six countries were
placed on the priority watch list: the EU, Japan, Korea, Saudi Ara-
bia, Thailand, and Turkey. Eighteen countries were placed on the
watch list, with “out-of-cycle” reviews to be conducted of Egypt, El
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Salvador, Greece, and the United Arab Emirates. An additional
“special mention” category was also announced of nine countries
where there is need for greater effort or further improvement or IP
problems are beginning to become serious: Brazil, Canada, Ger-
many, Honduras, Israel, Panama, Paraguay, Russia, and Singa-
pore. The USTR also announced that significant progress had been
made with a number of countries. On June 30, the USTR an-
nounced the designation of China as a “priority foreign country”
and the immediate initiation of a section 301 investigation. Argen-
tina and India were placed on the priority watch list, with India
also to be subject to an “out-of-cycle” review in January 1995. On
August 12, 1994, the USTR initiated a review to consider whether
Thailand should be restored to full beneficiary developing country
status under the GSP program because of progress on IPR protec-
tion.

On February 7, 1995, the USTR concluded its section 301 inves-
tigation of China and determined that certain acts, policies, and
practices of the Chinese government with respect to the enforce-
ment of IPR and the provision of market access to persons who rely
on IP protection are unreasonable and constitute a burden or re-
striction on U.S. commerce. The USTR determined further that
trade action was appropriate in the form of increasing duties to 100
percent ad valorem for certain products, effective February 26,
1995. However, on February 26, 1995, based on an agreement with
China, the USTR determined not to impose sanctions, terminated
the investigation, and revoked China’s identification as a priority
foreign country.

On April 29, 1995, the USTR announced no priority foreign coun-
try designations. However, USTR stated that the number of out-of-
cycle reviews would be increased so that progress may be reviewed
during the course of the year, rather than only at the end of April
when the annual review occurs. The USTR placed Brazil, Greece,
Japan, Saudi Arabia, and Turkey on the priority watch list and
stated that they would be subject to review during the course of the
year. Other countries on the priority watch list included the EU,
India, and Korea. The USTR placed 24 countries on the watch list
and stated that it would conduct out-of-cycle reviews with 4 of
these countries: Argentina, the United Arab Emirates, Indonesia,
and South Africa. The USTR also noted growing concerns about IP
property in five countries and highlighted developments and expec-
tations for progress in six countries.

On January 19, 1996, the USTR announced the results of Special
301 out-of-cycle reviews. Specifically, Turkey and Japan would re-
main on the watch list, and the investigation concerning Indonesia
would be continued because more information was expected con-
cerning Indonesia’s enforcement activities.

On April 30, 1996, the USTR announced that it would initiate
four WTO dispute settlement actions against Portugal, Turkey,
India, and Pakistan for failure to fulfill certain WTO obligations re-
lated to IPR. In addition, the USTR identified 35 trading partners
that deny adequate and effective protection of IPR or deny fair and
equitable market access to U.S. persons that rely upon intellectual
property protection, as well as 19 trading partners that would be
monitored. Specifically, the USTR designated China as a priority
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foreign country because of its failure to implement the 1995 IP
agreement. Eight countries were placed on the priority watch list:
Argentina, Greece, the European Union, India, Indonesia, Japan,
Korea, and Turkey. The USTR announced placement of 26 coun-
tries on the watch list, with out-of-cycle reviews to be conducted
with respect to El Salvador, Italy, Paraguay, the Philippines, Rus-
sia, Saudi Arabia, and Thailand.

On June 17, 1996, the USTR announced that, based on measures
that China had taken and would take in the future to implement
key elements of the 1995 Agreement, it would not impose sanctions
and would revoke China’s status as a priority foreign country. On
October 21, 1996, the USTR announced the termination of the
WTO consultations with Portugal based on measures that Portugal
agreed to take to implement its WTO obligations.

On October 2, 1996, the USTR announced the results of certain
out-of-cycle reviews. Specifically, the USTR placed Bulgaria and
Bolivia on the watch list, maintained Paraguay on the watch list,
deferred the decision on Greece, and determined that South Africa
would remain unlisted.

Finally, on December 20, 1996, the USTR announced out-of-cycle
review decisions. It retained Greece, Russia, and Saudi Arabia on
the priority watch list, maintained reviews for Argentina and the
Philippines, and determined that Hong Kong would not be placed
on the watch list but that U.S. government monitoring would con-
tinue.

On April 30, 1997, the USTR released its 1997 Special 301 an-
nual review. In the review, the USTR announced that it would ini-
tiate WTO dispute settlement actions against four countries des-
ignated as priority foreign countries: Denmark, Sweden, Ireland
and Ecuador. In addition, the USTR announced that Greece and
Luxembourg would be designated priority foreign countries, but
that dispute settlement proceedings would not be initiated if the
countries met their TRIPs obligations in the coming months. The
USTR also placed 10 countries on the priority watch list: Argen-
tina, Ecuador, Egypt, the EU, Greece, India, Indonesia, Paraguay,
Russia, and Turkey. Thirty-six countries were placed on the watch
list. Of the 36 watch-list countries, the USTR announced that it
would conduct out-of-cycle reviews for 7: Bulgaria, Canada, Hong
Kong, Luxembourg, Panama, Thailand and Italy. Finally, the
USTR stated that China would continue to be subject to monitoring
under section 306.

On October 27, 1997, the USTR issued certain out-of-cyle review
decisions. The USTR announced that Luxembourg had made
progress toward implementing its WTO obligations under the
TRIPs, and that as a result, the United States would not initiate
a dispute settlement proceeding at that time. However, Luxem-
bourg was placed on the Special 301 watch list. Out-of-cycle deter-
minations were also made for: Ecuador (remained on the priority
watch list); Italy (remained on the watch list); Thailand (remained
on the watch list); and Panama (removed from the watch list.) Fi-
nally, the USTR cited Australia for actions to remove protections
for sound recordings.

On January 16, 1998, the USTR released its next set of out-of-
cycle review determinations. USTR designated Paraguay as a pri-
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ority foreign country, and announced that a special 301 investiga-
tion would be initiated within 30 days. Other results of the review
include: Bulgaria’s elevation to the priority watch list; Turkey’s re-
tention on the priority watch list; Brazil and Hong Kong’s contin-
ued designation on the watch list; and an expression of concern
about Ecuador’s continued failure to implement its TRIPs obliga-
tions by the deadline established under the terms of its WTO acces-
sion.

On March 30, 1998, the USTR announced that the Administra-
tion would suspend a portion of Honduras’ benefits under GSP and
the Caribbean Basin Initiative because of IPR violations. (Benefits
were restored on June 30, 1998.)

On May 1, 1998, the USTR released its 1998 Special 301 annual
review. In the review, the USTR announced that it would initiate
WTO dispute settlement actions against Greece and the EU.
(Greece was designated a priority foreign country in the 1997 Spe-
cial 301 annual review.) In addition, the USTR placed 15 countries
on the priority watch list: Israel, Macau, Argentina, Ecuador,
Egypt, the EU, Greece, India, Indonesia, Russia, Turkey, Bulgaria,
Italy, the Dominican Republic, and Kuwait. An out-of-cycle review
would be conducted for Bulgaria. The USTR also placed 31 coun-
tries on the watch list. Of the 31 watch list countries, USTR an-
nounced that out-of-cycle reviews would be conducted for four:
Hong Kong, Colombia, Jordan, and Vietnam. Finally, USTR indi-
cated that China would continue to be subject to monitoring under
section 306.

On November 2, 1998, the USTR announced the results of its
out-of-cycle review for Bulgaria. USTR moved Bulgaria from the
priority watch list to the watch list based on Bulgaria’s improved
enforcement of intellectual property rights.

On February 19, 1999, the USTR announced the results of its
out-of-cycle reviews of Hong Kong, Ecuador, Colombia and Viet-
nam. USTR removed Hong Kong from the Special 301 watch list
because of Hong Kong’s efforts to combat piracy. Ecuador remained
on the priority watch list, and Colombia and Vietnam remained on
the watch list.

On April 30, 1999, the USTR released its 1999 Special 301 an-
nual review. In the review, the USTR announced that it would ini-
tiate WTO dispute settlement actions against Argentina, Canada,
and the EU. Sixteen countries were placed on the priority watch
list: Israel, Ukraine, Macau, Argentina, Peru, Egypt, the E.U,,
Greece, India, Indonesia, Russia, Turkey, Italy, the Dominican Re-
public, Guatemala, and Kuwait. The USTR also placed 37 countries
on the watch list. USTR announced that it would conduct out-of-
cycle reviews for Malaysia, Hong Kong, Israel, Kuwait, South Afri-
ca, Colombia, Poland, the Czech Republic, and Korea. The USTR
also announced that China and Paraguay would be subject to moni-
toring under section 306.

Finally, USTR reported on the progress of TRIPs cases pre-
viously filed in the WTO. The U.S. case against Sweden ended in
December 1998, when the United States and Sweden notified the
WTO that they had reached a mutually satisfactory resolution to
the U.S. complaint. The cases against Ireland, Greece and Den-
mark were still pending. The United States continued to raise
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questions about India’s compliance with the December 1997 dispute
settlement decision on patent protection for pharmaceuticals and
agricultural chemicals.

On December 10, 1998, the USTR announced the results of its
out-of-cycle review for Jordan. USTR removed Jordan from the
watch list.

On December 19, 1999, the USTR announced the results of its
out-of-cycle review for Colombia, the Czech Republic, Hong Kong,
and Malaysia. As a result of the reviews, USTR decided not to put
Hong Kong and Malaysia on the watch list. Colombia and the
Czech Republic remained on the list.

In December 1999, the USTR initiated out-of-cycle reviews to ex-
amine the progress of developing countries toward implementing
their TRIPs obligations. The review was prompted by concern that
many developing countries would not be in compliance by the Janu-
ary 1, 2000 deadline for implementation of TRIPs obligations. The
review revealed that a number of countries are still in the process
of finalizing implementing legislation. The USTR indicated its in-
tent to continue to work with such countries bilaterally and
through the review process in the WTO TRIPS Council meetings.
In instances where additional progress was not likely in the near
term, or where the United States was been unable to resolve con-
cerns through bilateral consultation, USTR pursued the matter in
dispute settlement (e.g. the actions initiated against Argentina and
Brazil pursuant to the 2000 Special 301 annual review).

On May 1, 2000, the USTR released its 2000 Special 301 annual
review. In the review, the USTR announced initiation of WTO dis-
pute settlement proceedings against Argentina and Brazil, and the
continuation of proceedings against Denmark. The USTR also
noted continued concern about Ireland’s failure to fully implement
TRIPs obligations.

Sixteen countries were placed on the priority watch list in the
2000 review: Argentina, Dominican Republic, E.U., Egypt, Greece,
Guatemala, India, Israel, Italy, Korea, Malaysia, Peru, Poland,
Russia, Turkey and Ukraine. Of the countries placed on the pri-
ority watch list, the USTR announced that out-of-cycle reviews
would be conducted for Italy and Korea. Thirty-nine countries were
placed on the watch list, of which, only one, Macay, was designated
for an out-of-cycle review. EL Salvador and West Bank/Gaza Strip
were also scheduled for out-of-cycle reviews. Finally, the USTR an-
nounced the China and Paraguay would continue to be subject to
monitoring under section 306.

The USTR also used the occasion of the annual Special 301 re-
port to review the Clinton Administration’s effort to coordinate IPR
enforcement with global health policy. On December 1, 1999, Presi-
dent Clinton announced that the United States was committed to
helping developing countries gain access to essential medicines, in-
cluding those for the prevention and treatment of HIV/AIDs. The
USTR and the Secretary of Health and Human Resources imple-
mented the President’s announcement by developing a cooperative
approach on health-related IPR matters. Under the new policy,
when a foreign government expressed concern that a U.S. trade
law related to IP protection significantly impeded the foreign coun-
try’s ability to address a health crisis in that country, the USTR
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would seek and give full weight to the advice of the Secretary of
Health and Human Services regarding the health considerations
involved. The USTR cited on-going consultations with Thailand
over the compulsory licensing of an HIV/AIDs drug as an example
of how the new policy had been applied. The USTR also indicated
that the Special 301 Committee took health and development
issues into account in making its Special 301 recommendations. On
May 10, 2000, President Clinton issued Executive Order 13155 for-
malizing this policy with respect to sub-Saharan African countries
and access to HIV/AIDS drugs.

On November 8, 2000, the USTR announced the results of its
out-of-cycle reviews for El Salvador, Italy, Poland and Ireland. As
result of the reviews, Italy, and Poland were moved from the pri-
ority watch list to the watch list. Ireland was removed from the
watch list, and El Salvador was not placed on the watch list. The
USTR also noted that the Bahamas had taken steps to bring its
copyright laws into compliance with its international obligations.

On January 19, 2001, the USTR announced the results of its out-
of-cycle reviews for Ukraine, Macau, Korea, the United Arab Emir-
ates, Hungary, Slovenia, and the West Bank/Gaza Strip. The deci-
sion on designation of Ukraine as a priority foreign country was de-
ferred until March 1, 2001. Korea remained on the priority watch
list, while Macau and Hungary remained on the watch list. The
United Arab Emirates and Slovenia did not receive a listing. The
review of the West Bank/Gaza was put on indefinite hold due to
regional unrest.

IDENTIFICATION OF TRADE LIBERALIZATION PRIORITIES (SUPER 301)

Section 310 of the Trade Act of 1974, as amended by section 1302
of the Omnibus Trade and Competitiveness Act of 1988, required
the USTR, within 30 days after the National Trade Estimates (for-
eign trade barriers) report to the Congress in 1989 and 1990, to
identify U.S. trade liberalization priorities.

This identification included priority practices as well as priority
foreign countries and estimates of the amount by which U.S. ex-
ports would be increased if the barrier did not exist. USTR was re-
quired to initiate section 301 investigations on all priority practices
identified for each of the priority countries within 21 days after
submitting the report to the House Ways and Means and Senate
Finance Committees. In its consultations with the foreign country,
USTR was required to seek to negotiate an agreement which pro-
vided for the elimination of, or compensation for, the priority prac-
tices within 3 years after the initiation of the investigation. This
authority, however, expired in 1990.

On March 3, 1994, President Clinton issued Executive Order
12901 requiring the USTR, within 6 months of the submission of
the National Trade Estimates report for 1994 and 1995, to review
U.S. trade expansion priorities and identify priority foreign country
practices, the elimination of which would likely have the most sig-
nificant potential to increase U.S. exports. On September 27, 1995,
President Clinton issued Executive Order 12973, which extended
the terms of Executive Order 12901 to 1996 and 1997. The order
required the USTR to submit to the House Ways and Means and
Senate Finance Committees and to publish in the Federal Register
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a report on the priority foreign country practices identified. The re-
port was not submitted in 1998, because the authority expired in
1997, and was not renewed until March 31, 1999, pusuant to Exec-
utive Order 13116.

Under the terms of the executive order, the USTR must initiate
section 301 investigations within 21 days of the submission of the
report with respect to all priority foreign country practices identi-
fied. The normal section 301 authorities, procedures, time limits,
and other requirements generally apply to these investigations. In
consultations requested with the foreign country under section 303,
the USTR must seek to negotiate an agreement providing for the
elimination of the practices as quickly as possible or, if that is not
feasible, compensatory trade benefits. The USTR will monitor any
agreements pursuant to section 306. The semiannual report under
section 309 will include the status of any investigation and, where
appropriate, the extent to which it has led to increased U.S. export
opportunities.

Section 314(f) of the Uruguay Round Agreements Act codified the
terms of the executive order for the year 1995 as an amendment
to section 310 of the 1974 Act.

History of Super 301

On May 26, 1989, the USTR submitted the 1989 report to the
two committees on trade liberalization priorities, identifying six
“priority” practices from three “priority countries.” They were:

(1) Japan.—Ban on government procurement of foreign sat-
ellites; exclusionary government procurement of super-
computers; restrictions on imports of wood products.

(2) Brazil.—Import bans and other licensing restrictions.

(3) India.—Trade-related investment measures; insurance
market barriers.

Section 301 investigations were initiated on each of the six pri-
ority practices on June 16, 1989. The Administration also launched
a separate initiative with Japan in July 1989 to address the causes
of the slow adjustment of the United States and Japanese trade
imbalances (the Structural Impediments Initiative (SII)).

In its 1990 report to the committees on April 27, 1990, the USTR
identified India again as a “priority country” with the same two
practices identified again as “priority practices” because the issues
remained unresolved. The report stated that satisfactory solutions
had been reached with Japan on its three priority practices and
that the priority practice of Brazil was expected to be resolved. Let-
ters were exchanged between the USTR and Japanese Ambassador
regarding unilateral actions by the Japanese government to im-
prove access for U.S. firms to its satellite market and to specify de-
tailed new procurement procedures; to improve access for U.S.
firms to its supercomputer procurement market through open, com-
petitive, and transparent purchasing procedures; and to improve
market access for U.S. wood products. The report identified the
successful completion of the Uruguay Round of GATT multilateral
trade negotiations as the top trade liberalization priority.

On June 14, 1990, the USTR determined that India’s priority
practices were unreasonable and burden or restrict U.S. commerce,
but that retaliation would be inappropriate given the ongoing Uru-
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guay Round negotiations on services and investment. If necessary,
a post-Uruguay Round review would determine whether section
301 action was warranted.

On June 28, 1990, the U.S.-Japan Working Group on the Struc-
tural Impediments Initiative issued an SII Joint Report, following
up on an interim report issued in April. This final report contained
commitments by both governments on steps to address various
structural impediments to the adjustment of trade and current ac-
count imbalances, with followup through regular high-level meet-
ings, progress review, and annual reports.

On May 1, 1992, and on April 30, 1993, the USTR reported on
its monitoring of Japan’s implementation of its commitments re-
garding the three practices and on progress made in the liberaliza-
tion of Brazil’s import regime. The report also reaffirmed the deci-
sion in 1990 to review, if necessary, India’s investment and insur-
ance practices following conclusion of the GATT Uruguay Round to
determine whether section 301 action was warranted.

The USTR announced in the 1993 report that a special review
would be undertaken, pursuant to section 306, of Japanese actions
under the U.S.-Japan Supercomputer Agreement because of U.S.
government concern that Japan might not be adhering to the terms
of that Agreement. Based upon this review and the conduct and
outcome of procurements scheduled in coming months, the USTR
would determine whether Japan was in compliance with the Agree-
ment. If the USTR determined Japan was not in compliance, the
USTR would initiate trade action against Japan under section 301.

On April 30, 1994, the USTR announced that the special review
of Japanese actions under the 1990 Supercomputer Agreement
would continue as a result of several major areas of concern. Moni-
toring would continue of the operation of the new procedures for
Japanese procurement of satellites and of implementation of the
Wood Products Agreement. Improvements in India’s investment
and insurance regimes would be pursued in bilateral discussions.

Pursuant to Executive Order 12901 of March 3, 1994, the USTR
reported on October 3, 1994 that it had decided not to identify any
priority foreign country practices. Japan’s market access for wood
and paper was described as perhaps warranting identification in
the future, and various foreign practices were determined not to be
appropriate for identification because they were already being oth-
erwise addressed.

On September 28, 1995, the USTR reported that it again had de-
cided not to identify any priority foreign practices. However, the
USTR found that certain practices may in the future warrant iden-
tification as priority foreign country practices: Japan market access
for paper and paper products, Japan market access for wood prod-
ucts, and China market access for agricultural products. In addi-
tion, the USTR listed certain practices as not appropriate for iden-
tification because they were being otherwise addressed.

On October 1, 1996, the USTR announced that it again had de-
cided not to identify any priority foreign country practices. How-
ever, it initiated new actions in the WTO concerning Indonesia’s
national auto policy, Brazil’s auto program, Australia’s export sub-
sidies, and Argentina’s import duties. It also announced the adop-
tion of a strategic enforcement strategy in the automotive trade
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sector. The USTR also listed several other bilateral priorities that
may warrant identification as priority foreign country practices in
the future: Japan market access for insurance, Japan telecommuni-
cations, Japan market access for paper and paper products, China
market access for agricultural products, Korea telecommunications,
Germany electrical equipment, EU Ecolabeling Directive, EU
design-restrictive standards, and Saudi Arabia International Con-
formity Certification Program.

On October 8, 1997, the USTR submitted its report on trade ex-
pansion priorities to the Senate Finance Committee and the House
Ways and Means Committee. The report identified one priority for-
eign country, announced initiation of dispute settlement pro-
ceedings in four other cases, identified a number of practices that
might warrant identification as a priority foreign country practice
in the future, and described the progress made in addressing pre-
viously identified market access barriers.

The priority foreign country practice was Korean barriers to auto
imports. The dispute settlement cases were on: (1) Japanese mar-
ket access barriers to fruit; (2) Canadian export subsidies and im-
port quotas on dairy products; (3) E.U. circumvention of export sub-
sidy commitments on dairy products; and (4) Australian export sub-
sidies on automotive leather. Practices that warranted further
monitoring and could require future action included: (1) the E.U.
specified risk material ban, cosmetic initiative, design standards,
the eco-labeling directive, and units of measurement directive; (2)
French restrictions on pet food imports; (3) Australian pest risk
analysis; (4) Argentinian footwear import restrictions; (4) Brazilian
import financing measures; and (5) Taiwanese market access bar-
riers to pharmaceuticals.

Finally, the USTR identified three countries in which on-going
negotiations were yielding some success, but that required contin-
ued monitoring. The countries and practices identified were: (1)
Japan—market access for flat glass and paper and paper products;
(2) China—IPR enforcement, sanitary and phytosanitary measures,
market access for meat products, registration of financial informa-
tion providers, and market access for insurance providers; and (3)
Korea—impediments to entry and distribution of cosmetics, import
clearance procedures, and steel subsidies.

On April 30, 1999, pursuant to Executive Order 13116 of March
31, 1999, the USTR submitted its report to the Committees on
trade expansion priorities and priority foreign country practices. In
the 1999 report, the USTR did not identify any priority foreign
country practices. The USTR did find that a number of practices
warranted the initiation of WTO dispute settlement proceedings,
announced initiation of one section 301 investigation, and identified
a number of practices that might warrant identification as a pri-
ority foreign country practice in the future.

With respect to initiation of WTO proceedings, the USTR indi-
cated that it would request WTO dispute settlement consultations
with the E.U. on government subsidies for avionics equipment and
geographical indications, and with India on automotive trade and
investment measures. The USTR reported that it had requested
the formation of a WTO dispute settlement panel on Korean re-
strictions on beef imports and their distribution, and had initiated
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dispute settlement procedures on Korean measures related to air-
port construction. The USTR also reported that it was working
within the Committee on Customs Valuation to examine non-com-
pliance with the WTO Customs Valuation Agreement with respect
to Brazil, India and Mexico, and on the general use of reference
pricing by a number of WT'O Members.

USTR also reported that it had initiated an investigation under
section 301 of the Trade Act of 1974 on Canadian regulations af-
fecting tourism in the U.S.-Canada border region.

Practices that warranted further monitoring and could require
future action included: (1) Canadian restrictions on agriculture ex-
ports and discrimination against U.S. magazines; (2) Japanese in-
surance deregulation, market access restrictions on autos, auto
parts, and flat glass; (3) Korean treatment of pharmaceuticals; (4)
Mexico’s application of antidumping measures on high-fructose
corn syrup and telecommunication barriers.

On April 30, 2000, the USTR submitted its report to the Commit-
tees on trade expansion priorities and priority foreign country prac-
tices. In the 2000 report, the USTR again did not identify any pri-
ority foreign country practices. The USTR did find that a number
of practices warranted the initiation of WTO dispute settlement
proceedings, and identified a number of practices that might war-
rant identification as a priority foreign country practice in the fu-
ture.

With respect to initiation of WTO proceedings, the USTR indi-
cated that it would request WTO dispute settlement consultations
in two customs valuation cases: (1) Brazil on reference prices for
certain textile products; and (2) Romania on discriminatory ref-
erence prices for products such as clothing, poultry, and certain
types of distilled spirits. The USTR also announced that it would
request the establishment of a panel on India’s automotive trade
and investment measures, and would request consultations with
the Philippines on local content requirements for motorcycles, auto-
mobiles and certain commercial vehicles.

Practices that warranted further monitoring and could require
future action included: (1) E.U. subsidization of Airbus; (2) Japa-
nese market access restrictions and competition problems in the
flat glass, auto/auto parts, and public works sectors; (3) Korea mar-
ket access barriers to pharmaceuticals and autos; (4) Mexico’s use
of a minimum price regime for certain imported products; (5) In-
dian tariffs on textiles; and (6) Malaysian trade and investment
measures on motor vehicles.

FOREIGN DIRECT INVESTMENT

Section 307(b) of the Trade and Tariff Act of 1984 requires the
U.S. Trade Representative to seek the reduction and elimination of
foreign export performance requirements through consultations and
negotiations with the country concerned if the USTR determines,
with interagency advice, that U.S. action is appropriate to respond
to such requirements that adversely affect U.S. economic interests.
In addition, the USTR may impose duties or other import restric-
tions on the products or services of the country involved, including
exclusion from entry into the United States of products subject to
these requirements. The USTR may provide compensation for such
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action subject to the provisions of section 123 of the Trade Act of
1974 if necessary or appropriate to meet U.S. international obliga-
tions.

Section 307(b) authority does not apply to any foreign direct in-
vestment, or to any written commitment relating to foreign direct
investment that is binding, made directly or indirectly by any U.S.
person prior to October 30, 1984 (date of enactment of the 1984
Act).

FOREIGN ANTICOMPETITIVE PRACTICES

Section 311 of the Uruguay Round Agreements Act provides for
including an identification of foreign anticompetitive practices, the
toleration of which by foreign governments is adversely affecting
exports of U.S. goods or services, as part of the National Trade Es-
timate report to be submitted each year. The USTR is to consult
with the Attorney General in preparing this section of the report.

Unfair Practices in Import Trade

SECTION 337 OF THE TARIFF ACT OF 1930, AS AMENDED

Section 337 of the Tariff Act of 193026 declares unlawful unfair
methods of competition and unfair acts in the importation or sale
of articles (other than articles relating to certain intellectual prop-
erty rights), the threat or effect of which is to (1) destroy or sub-
stantially injure an industry in the United States; (2) prevent the
establishment of such an industry; or (3) restrain or monopolize
trade and commerce in the United States. Section 337 also declares
unlawful the importation or sale of articles that (1) infringe a valid
and enforceable U.S. patent or registered copyright; or are made,
produced, processed, or mined under a process covered by a valid
and enforceable U.S. patent; (2) infringe a valid and enforceable
U.S.-registered trademark; (3) infringe a registered mask work of
a semiconductor chip product; or infringe exclusive rights in a pro-
tected design. For this separate class of intellectual property rights,
the importation or sale of infringing articles is unlawful only if an
industry in the United States producing the articles protected by
the patent, copyright, trademark, mask work, or design exists or is
in the process of being established. It is not necessary to establish
that the industry is injured by reason of such imports, as is the
case with non-intellectual property rights violations. A U.S. indus-
try is considered to exist if there is (1) significant investment in
plant and equipment; (2) significant employment of labor or capital,
or (3) substantial investment in the exploitation of the patent,
copyright, trademark, mask work, or design, including engineering,
research and development, or licensing.

The U.S. International Trade Commission (ITC) is responsible for
investigating alleged violations of section 337. Upon finding a viola-
tion, the ITC may issue an exclusion order and/or a cease and de-
sist order, subject to presidential disapproval.

Section 337 is unique among the trade remedy laws in that it is
the only one subject to the provisions of the Administrative Proce-

26 Public Law 71-361, section 337, approved June 17, 1930, 19 U.S.C. 1337.
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dure Act (APA).27 All ITC investigations and determinations under
section 337 must be conducted on the record after publication of no-
tice and opportunity for hearing in conformity with the APA.28

The language of section 337 closely parallels that of section 5 of
the Federal Trade Commission Act,2° and therefore the scope of
section 337 has been compared to that of the antitrust and unfair
competition statutes. The ITC has significant discretion in deter-
mining what practices are “unfair” under section 337. In practice,
however, the overwhelming majority of cases dealt with under sec-
tion 337 has been in the area of patent infringement. Among the
few non-patent cases have been cases involving group boycotts,
price fixing, predatory pricing, false labeling, false advertising, and
trademark infringement.

Whenever, in the course of a section 337 investigation, the ITC
has reason to believe that the matter before it involves dumping or
subsidization of imports within the purview of the antidumping or
countervailing duty laws, it must notify the administering author-
ity of those laws for appropriate action.30 If the alleged violation
of section 337 is based solely on such dumping or subsidization
practices, the ITC must terminate (or not initiate) the section 337
investigation. If it is based in part on such practices, and in part
on other alleged practices, then the ITC may continue (or initiate)
an investigation under section 337. This provision is designed to
avoid duplication and conflicts in the administration of the unfair
trade practice laws.

The Audio Home Recording Act of 199231 added alleged copy-
right infringements with respect to which action is prohibited by
the new 17 U.S.C. 1008, to the practices for which the ITC must
terminate or not institute an investigation under section 337. Sec-
tion 1008 prohibits action under title 17 alleging copyright infringe-
ment based on the manufacture, importation, or distribution of a
digital audio technology (DAT) recorder and related items.

General Agreement on Tariffs and Trade (GATT) panel determina-
tion

In response to a complaint by the European Community (EC)
about the application of section 337, the GATT Council agreed on
October 7, 1987 to establish a panel to review the U.S. law. On No-
vember 23, 1988, the panel found that section 337 is inconsistent
with the national treatment provision article III:4 of the GATT be-
cause it afforded less favorable treatment to imported products al-
leged to infringe U.S. patents than that given in federal district
court to challenged domestically manufactured goods. Specifically,
the panel pointed to the complainants’ choice of two fora in which
to challenge imported products, without a corresponding choice
available to challenge products of U.S. origin; the potential dis-
advantage to producers or importers of challenged products of for-
eign origin resulting from the tight time-limits that apply to pro-
ducers of challenged products of U.S. origin; and the possibility

27 Act of June 11, 1946, ch. 324, sections 1-12, 5 U.S.C. 551 et seq.

2819 U.S.C. 1337(c).

29 Public Law 63-203, approved September 26, 1914, 38 Stat. 717, 15 U.S.C. 45.
3019 U.S.C. 1337(b)(3).

31 Public Law 102-563, approved October 28, 1992.
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that producers or importers of challenged products of foreign origin
may have to defend their products both before the ITC and in fed-
eral district court while no corresponding exposure exists with re-
spect to U.S.-made goods. The panel recommended that the GATT
contracting parties request the United States to bring its proce-
dures for patent infringement cases involving imports into con-
formity with the GATT.

The panel report was adopted at a GATT Council meeting on No-
vember 9, 1989. The United States amended section 337 to address
the panel report in the Uruguay Round Agreements Act.32 At the
request of the EC, the United States and the EC held WTO con-
sultations on Febraury 28, 2000 to discuss the compliance of sec-
tion 337, as amended, with U.S. obligations on national treatment
and under the agreement on Trade—Related Aspects of Intellectual
Property Rights (TRIPS).

Procedure

The ITC is required to investigate any alleged violation of section
337 on complaint under oath or upon its own initiative. The Uru-
guay Round Agreements Act amended the provision so that there
are no longer any deadlines for the investigation. Instead, the ITC
must, within 45 days of initiation, set a target date and conclude
its investigation at the earliest practicable time. Before this amend-
ment, the ITC was required to meet strict deadlines for conducting
investigations.

In the course of each investigation, the ITC is required to consult
with and seek advice and information from the Department of
Health and Human Services, the Department of Justice, the Fed-
eral Trade Commission, and other appropriate departments and
agencies.

In deciding whether an article has infringed a valid U.S. patent,
the ITC applies the same statutory and decisional domestic patent
law as would a district court. U.S. patent holders may file parallel
actions in federal district court and the Commission. Respondents
sued in both fora under the same underlying cause of action may
obtain a stay of district court proceedings until the ITC determina-
tion becomes final.

The Uruguay Round Agreements Act added a provision permit-
ting respondents to raise counterclaims in section 337 investiga-
tions. Such claims, however, would be immediately removed to dis-
trict court and cannot be litigated at the ITC.

Although damages are not an available remedy at the ITC as
they are in district court, the ITC is empowered to issue limited ex-
clusion orders, general exclusion orders, and cease and desist or-
ders, which provide relief at the border. Specifically, if a violation
of section 337 is found, the ITC must direct that the foreign articles
be excluded from entry into the United States, unless it determines
that such articles should not be excluded in consideration of the ef-
fect of exclusion on:

(1) the public health and welfare;
(2) competitive conditions in the U.S. economy;

32Public Law 103-465.
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(3) the production of like or directly competitive articles in
the United States; and
(4) U.S. consumers.

The Uruguay Round Agreements Act added a provision estab-
lishing that the ITC is not permitted to issue a general exclusion
order (i.e., an exclusion order that affects all shipments of the mer-
chandise under investigation, as opposed to an order that affects
merchandise from only those persons determined to be violating
section 337) unless such a general order is necessary to prevent cir-
cumvention of specific orders, and there is a pattern of violation
and identifying those persons responsible for the infringement is
difficult.

In appropriate circumstances, the ITC may issue temporary ex-
clusion orders during the course of an investigation if it determines
that there is reason to believe that there is a violation of section
337. In the event of a temporary exclusion order, entry is to be per-
mitted only under bond. If petitioned by a complainant for issuance
of a temporary exclusion order, the ITC must determine whether
or not to issue such an order within 90 days after initiation of an
investigation, with a possible extension of 60 days in more com-
plicated cases. In such circumstances, the ITC may require the
complainant to post a bond as a prerequisite for issuing an order.
If the ITC later determines that the respondent has not violated
these provisions, the bond may be forfeited to the respondent.

In addition to or in lieu of issuing an exclusion order, the ITC
may issue an appropriate cease and desist order to be served on
the violating party or parties, unless it finds that such order should
not be issued in consideration of the effect of such order on the
same public interest factors listed above.

The ITC may at any time, upon such notice and in such manner
as it deems proper, modify or revoke any cease and desist order,
and issue an exclusion order in its place. If a temporary cease and
desist order is issued, the ITC may require the complainant to post
a bond, which may be forfeited to the respondent if the ITC later
determines that the respondent has not violated these provisions.

Any person who violates a cease and desist order issued under
this section shall be subject to a civil penalty of up to the greater
of $100,000 per day or twice the domestic value of the articles en-
tered or sold on such day in violation of the order.

In the event that a person has been served with notice of pro-
ceedings and fails to appear to answer the complaint in cases
where the complainant seeks relief limited solely to that person,
the ITC must presume the facts alleged by the complainant to be
true. If requested by the complainant, the ITC must issue an exclu-
sion order and/or a cease and desist order against the person in de-
fault, unless it finds that such order should not be issued for the
same public interest reasons listed above. Similarly, if no person
appears to contest the investigation and violation is established,
the ITC may issue a general exclusion order.

The ITC may order seizure and forfeiture of goods subject to an
exclusion order if an attempt has been made to import the goods
and the owner or importer has been notified that a further attempt
to import the goods would lead to seizure and forfeiture.
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Presidential and judicial review

Following an ITC determination of a violation of section 337, the
President may, within 60 days after receiving notification, dis-
approve the ITC determination for “policy reasons.” The statute
does not specify what types of policy reasons may provide the basis
for disapproval. Upon presidential disapproval, actions taken by
the ITC cease to have effect. If the President does not disapprove
the ITC determination, or if he approves it, then the ITC deter-
mination becomes final. Any person adversely affected by a final
ITC determination under section 337 may appeal the determina-
tion to the U.S. Court of Appeals for the Federal Circuit.

Import Relief (Safeguard) Authorities

SECTIONS 201-204 OF THE TRADE ACT OF 1974, AS AMENDED

Background

Chapter 1 of title II (sections 201-204) of the Trade Act of
1974,35 as amended by section 1401 of the Omnibus Trade and
Competitiveness Act of 1988,3¢ and sections 301-304 of the Uru-
guay Round Agreements Act,35 sets forth the authority and proce-
dures for the President to take action, including import relief, to
facilitate efforts by a domestic industry which has been seriously
injured by imports to make a positive adjustment to import com-
petition.

From the outset of the trade agreements program in 1934, U.S.
policy of seeking liberalization of trade barriers has been accom-
panied by recognition that difficult economic adjustment problems
could result for particular sectors of the economy and, if serious in-
jury results from increased competition by not necessarily unfairly
traded imports, then domestic industries should be provided a pe-
riod of relief to allow them to adjust to new conditions of trade. Be-
ginning with bilateral trade agreements in the early 1940’s, U.S.
trade agreements, and eventually U.S. domestic law, have provided
for a so-called “escape clause” or “safeguard” mechanism for import
relief. This mechanism, while amended over the years, has pro-
vided authority for the President to withdraw or modify concessions
and impose duties or other restrictions for a limited period of time
on imports of any article which causes or threatens serious injury
to the domestic industry producing a like or directly competitive ar-
ticle, following an investigation and determination by the U.S.
International Trade Commission (ITC) (formerly the U.S. Tariff
Commission).

Under this basic trade agreements authority in section 350 of the
Tariff Act of 1930, the President issued three executive orders set-
ting forth procedures and criteria for escape-clause relief, which
governed from 1947 to 1951. Section 7 of the Trade Agreement Ex-

3319 U.S.C. 2251-2254.

34Public Law 100-418, approved August 23, 1988. The 1988 amendments significantly rear-
ranged chapter 1 of title II of the Trade Act of 1974 and added a new section 204. Prior to these
amendments, the subject matter contained in sections 201-204 was found in sections 201-203
of the Trade Act.

35 Public Law 103-465, approved December 8, 1994. Minor amendments were also made by
sections 315 and 317 of the North American Free Trade Agreement Implementation Act, Public
Law 103-182, approved December 8, 1993.
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tension Act of 1951 contained the first statutory procedure and cri-
teria for escape-clause action, which governed from 1951 until re-
placed by sections 301, 351 and 352 of the Trade Expansion Act of
1962. The 1962 provisions, which also introduced the concept of
trade adjustment assistance (see separate section), were repealed
and replaced by sections 201-203 of the Trade Act of 1974. In 1988,
the 1974 provisions were rewritten to place a greater emphasis on
the responsibility of domestic industry to use the relief period to
undertake positive adjustment.

Primarily at U.S. insistence, an escape clause (safeguard) provi-
sion modeled after language in the 1947 executive order was in-
cluded in article XIX of the original General Agreement on Tariffs
and Trade (GATT 1947). As a result of the GATT Uruguay Round
of Multilateral Trade Negotiations, which resulted in the Agree-
ment Establishing the World Trade Organization, GATT 1947 was
replaced by GATT 1994. Article XIX was not changed in GATT
1994.36 In the course of the negotiations, GATT members nego-
tiated a new Agreement on Safeguards, which provides rules for
the application of article XIX of GATT 1994. The rules provide for,
among other things, greater transparency in procedures and limita-
tions on the duration of relief measures. However, in a departure
from GATT 1947 article XIX, which authorized retaliation by mem-
bers adversely affected by the measure when appropriate com-
pensation was not forthcoming, the Agreement provides that a
member country may not exercise its right to take retaliatory ac-
tion during the first 3 years that a safeguard measure is in effect,
provided that the safeguard measure resulted from an absolute in-
crease in imports and otherwise conforms to the Agreement.

World Trade Organization (WTO) panel determinations

By Presidential Proclamation 7103 of May 30, 1998, the United
States imposed a Safeguard Measure in the form of a quantitative
limitation on imports of wheat gluten from the European Union
(EU). The EU challenged the imposition of the safeguard measure,
claiming that it violated Articles 2.1 and 4 of the Agreement on
Safeguards and Article XIX:1(a) of the GATT 1994. A WTO panel
was formed on July 25, 1999. On July 31, 2000, the panel issued
a ruling in favor of the EU. Specifically, the panel found that the
causation analysis applied by the ITC violated U.S. obligations
under Articles 2.1 and 4 of the safeguards Agreement because it
did not ensure that injury caused by other factors was not attrib-
uted to imports. The panel also found the ITC’s exclusion of im-
ports from Canada (a NAFTA partner) from the application of the
safeguard measure after imports from all sources were included in
the investigation for the purposes of determining serious injury
caused by increased imports to violate U.S. obligations under Arti-
cles 2.1 and 4 of the Safeguards Agreement. In addition, the panel

36 The language of GATT article XIX is as follows: “If, as a result of unforeseen developments
and of the effect of the obligations incurred by a contracting party under this agreement, includ-
ing tariff concessions, any product imported into the territory of that contracting party in such
increased quantities and under such conditions as to cause or threaten serious injury to domes-
tic producers in that territory of like or directly competitive products, the contracting party shall
be free, in respect of such product and to the extent and for such time as may be necessary
to prevent such injury, to suspend the obligation in whole or in part or to withdraw or modify
the concession.”
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found that the United States violated Articles 12.1(b) and 12.3 of
the Safeguards Agreement by failing to: (1) notify immediately the
initiation of the investigation and the finding of serious injury; (2)
provide adequate opportunity for prior consultations on the safe-
guard measure; and (3) endeavor to maintain a substantially equiv-
alent level of concessions and other obligations to that existing
under GATT 1994 between it and the exporting Members that
would be affected by such a measure. The United States filed its
notice of appeal on September 26, 2000. On December 22, 2000, the
Appellate Body issued its report, reversing in part and affirming in
part the panel decision. The Appellate Body reversed the panel’s
interpretation of Article 4.2(b) of the Safeguards Agreement that
imports “alone,” “ in and of themselves,” or “per se,” must be capa-
ble of causing “serious injury,” as well as the Panel’s conclusion on
the issue of causation. However, the panel found that the United
States acted inconsistently with its obligations under Article 4.2(b)
of the Safeguards Agreement because the ITC’s causation analysis
did not ensure that injury caused by other factors was not attrib-
uted to imports. The Appellate Body also reversed the panel’s find-
ing on immediate notification, finding that the United States did
not act inconsistently with its obligations under Article 12.1(c) of
the Safeguards Agreement.

On July 22, 1999, the United States imposed a safeguard meas-
ure on imports of lamb meat from Australia and New Zealand. A
WTO panel was formed on November 18, 1999, at the request of
Australia and New Zealand, which argued that the safeguard
measure violated U.S. obligations under GATT 1994 and the Agree-
ment on Safeguards. The panel issued its report on December 14,
2000, finding certain aspects of the U.S. safeguard measure to be
inconsistent with WTO rules. Specifically, the panel found that the
United States acted inconsistently with Article XIX:1(a) of GATT
1994 by failing to demonstrate as a matter of fact the existence of
“unforeseen developments.” In addition, the panel found that the
United States acted inconsistently with Article 4.1(c) of the Agree-
ment on Safeguards because the ITC defined the domestic industry
as including input producers (i.e., growers and feeders of live lamb)
as producers of the like product at issue (i.e. lamb meat). The panel
found that the United States also acted inconsistently with Article
4.1(c) of the Safeguards Agreement because the ITC failed to obtain
data on producers representing a major proportion of the total do-
mestic industry as defined by the investigation. The panel further
found, similar to the panel ruling in the wheat gluten case (de-
scribed above) which was subsequently overturned by the Appellate
Body, that the causation analysis applied by the ITC violated U.S.
obligations under Article 4.2(b) of the Agreement on Safeguards be-
cause it did not ensure that injury caused by other factors was not
attributed to imports. The United States plans to appeal the pan-
el’s ruling.

Petitions and investigations

An entity representative of an industry (including a trade asso-
ciation, firm, union or group of workers) may file a petition under
section 202 of the Trade Act of 1974 with the ITC. The petition
must include a statement describing the specific purposes for which
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action is being sought, which may include facilitating the orderly
transfer of resources to more productive pursuits, enhancing com-
petitiveness, or other means of adjustment to new conditions of
competition. Alternatively, the President, U.S. Trade Representa-
tive, or the House Committee on Ways and Means or Senate Com-
mittee on Finance may request an investigation.

Upon petition, request, or on its own motion, the ITC conducts
an investigation “to determine whether an article is being imported
into the United States in such increased quantities as to be a sub-
stantial cause of serious injury, or the threat thereof, to the domes-
tic industry producing an article like or directly competitive with
the imported article.” Substantial cause is defined as “a cause
which is important and not less than any other cause.”

In making its determination, the Commission must take into ac-
count all relevant economic factors, including certain factors speci-
fied in the statute,37 and must consider the condition of the domes-
tic industry over the course of the relevant business cycle. The
Commission may determine to treat as the domestic industry: (1)
only the portion or subdivision producing the like or directly com-
petitive article of a producer of more than one article; and (2) only
production concentrated in a major geographic area under certain
circumstances. The Commission is required, to the extent informa-
tion is available, in the case of a domestic producer which also im-
ports, to treat as part of the domestic industry only the domestic
production of such producer.

A public hearing is required during the course of the investiga-
tion. Whenever during the investigation the Commission has rea-
son to believe increased imports are attributable in part to unfair
trade practices, then it must promptly notify the agency admin-
istering the appropriate remedial law.

Normally the ITC must make its injury determination within 120
days of receipt of the petition or request. However, if the ITC deter-
mines that the investigation is extraordinarily complicated, it may
take up to 30 additional days to make an injury determination. If
the petition alleges that critical circumstances exist, the ITC must
first determine, within 60 days of receipt of a petition containing
such an allegation, whether critical circumstances exist. The ITC
begins the injury phase of its investigation only after it has made
its determination with respect to critical circumstances. If the ITC
makes an affirmative injury finding, then it must recommend the
action that would address the injury and be the most effective in
facilitating efforts by the domestic industry to make a positive ad-
justment; such recommended action must be either a tariff, tariff-

37These factors include: with respect to serious injury, the significant idling of productive fa-
cilities in the industry, the inability of a significant number of firms to operate at a reasonable
level of profit, and significant unemployment or underemployment within the industry; with re-
spect to threat of serious injury, a decline in sales or market share, a higher and growing inven-
tory (whether maintained by domestic producers, importers, wholesalers, or retailers), and a
downward trend in production, profits, wages, productivity or employment (or increasing under-
employment) in the domestic industry concerned; the extent to which firms in the domestic in-
dustry are unable to generate adequate capital to finance the modernization of their domestic
plants and equipment, or are unable to maintain existing levels of expenditures for research and
development, the extent to which the U.S. market is the focal point for the diversion of exports
of the article concerned by reason of restraints on exports of such article to, or on imports of
such article into, third country markets; and with respect to substantial cause, an increase in
imports (either actual or relative to domestic production) and a decline in the proportion of the
domestic producers. The presence or absence of any factor is not necessarily dispositive.
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rate quota, quantitative restriction, adjustment measures, or a
combination thereof.

The ITC’s remedy recommendation and report must be submitted
to the President within 180 days of the petition (within 240 days
if critical circumstances are alleged). The report must also be made
available to the public, and a summary of the report must be pub-
lished in the Federal Register.

Adjustment plans and commitments

Under title II, as amended, petitioners are encouraged to submit,
at any time prior to the ITC injury determination, a plan to pro-
mote positive adjustment to import competition. The law provides
that positive adjustment occurs when (1) the domestic industry is
able to compete successfully with imports after actions taken under
section 204 terminate, or the domestic industry experiences an or-
derly transfer of resources to other productive pursuits; and (2) dis-
located workers in the industry experience an orderly transition to
productive pursuits.

The domestic industry may be considered to have made a posi-
tive adjustment to import competition even though the industry is
not of the same size and composition as the industry at the time
the investigation was initiated.

Before submitting an adjustment plan, the petitioner and other
members of the domestic industry that wish to participate may
consult with the U.S. Trade Representative and other federal gov-
ernment officials for purposes of evaluating the adequacy of the
proposals being considered for inclusion in the plan.

In addition, during the ITC investigation, the ITC is required to
seek information (on a confidential basis to the extent appropriate)
on actions being taken, or planned to be taken, or both, by firms
and workers in the industry to make a positive adjustment to im-
port competition. Any party may individually submit to the ITC
commitments regarding actions such party intends to take to facili-
tate positive adjustment to import competition.

Provisional relief

Under section 202(d) of the Trade Act, the President may provide
provisional relief in the case of imports of a perishable agricultural
product, provided that the imported product has been the subject
of ITC monitoring for at least 90 days prior to the filing of the peti-
tion with the ITC and the ITC has made an affirmative prelimi-
nary determination. The ITC has 21 days from the date on which
the petition is filed to make its determination and report any find-
ing with respect to provisional relief, and the President has 7 days
after receiving an ITC report containing an affirmative determina-
tion to determine what, if any, action to take.

The Uruguay Round Agreements Act revised, both substantively
and procedurally, the critical circumstances provision in section
202. Under the revised provisions, if critical circumstances are al-
leged in the petition, the ITC must, within 60 days of receipt of a
petition containing such an allegation, determine whether critical
circumstances exist and, if so, recommend an appropriate remedy
to the President. The ITC would find critical circumstances to exist
when it determines, on the basis of available information, that
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there is “clear evidence” that increased imports of an article are a
substantial cause of serious injury, or the threat thereof, to the do-
mestic industry, and “delay in taking action . . . would cause dam-
age to that industry that would be difficult to repair.” After receiv-
ing a report containing an affirmative ITC determination, the
Presililent has 30 days in which to determine what, if any, action
to take.

Provisional relief is to take the form of an increase in, or imposi-
tion of, a duty on imports, if such form of relief is feasible and
would prevent or remedy the serious injury. Such actions generally
remain in effect pending completion of the full ITC investigation
and transmission of the ITC’s report. However, no provisional relief
action may remain in effect for more than 200 days.

Presidential action

Within 60 days of receiving an affirmative ITC determination
and report, the President shall take all appropriate and feasible ac-
tion within his power which he determines will facilitate efforts by
the domestic industry to make a positive adjustment and will pro-
vide greater economic and social benefits than costs. Any import re-
lief provided may not exceed the amount necessary to prevent or
remedy the serious injury.

In determining what action is appropriate, the President is re-
quired to consider a number of factors, including the adjustment
plan (if any), individual commitments, probable effectiveness of ac-
tion to promote positive adjustment, other factors related to the na-
tional economic interest, and the national security interest.

The actions authorized to be taken by the President include an
increase in or imposition of a duty, imposition of a tariff-rate quota
system, a modification or imposition of a quantitative restriction,
implementation of one or more adjustment measures (including
trade adjustment assistance), negotiation of agreements with for-
eign countries limiting the export from foreign countries and the
import into the United States of an article, and any other action
within his power.

The President may take action under this title for an initial pe-
riod of up to 4 years, and may extend such action, at a level not
to exceed that previously in effect, one or more times. However, the
total period of relief, including any extensions, may not exceed 8
years. As provided in section 311 of the North American Free
Trade Agreement Implementation Act,38 a relief action is not to
apply to imports of an article when imported from Canada or Mex-
ico unless imports of such article from such country account for a
substantial share of imports of such article and contribute impor-
tantly to the serious injury or threat thereof.

The Trade Policy Committee, chaired by the U.S. Trade Rep-
resentative, is required to make a recommendation to the President
as to what action the President should take. On the day the Presi-
dent takes action under this title, he must submit to Congress a
document describing the action and the reasons for taking the ac-
tion. If the action taken by the President differs from the action
recommended by the ITC, the President shall state in detail the

38 Public Law 103-182, approved December 8, 1993, 19 U.S.C. 3371.
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reasons for the difference. If the President decides that there is no
appropriate and feasible action to take with respect to a domestic
industry, the President is required to transmit to Congress on the
day of such decision a document that sets forth in detail the rea-
sons for the decision.

Congress may adopt a joint resolution of disapproval within 90
legislative days under the expedited procedures of section 152 of
the Trade Act if the President takes action which is different from
that recommended by the ITC or if the President declines to take
any action. Under these procedures, resolutions are referred to the
House Committee on Ways and Means and the Senate Committee
on Finance, which are subject to a motion to discharge if the reso-
lution has not been reported within 30 legislative days. No amend-
ments to the motion or to the resolution are in order. Within 30
days after enactment of such a resolution, the President must pro-
claim the relief recommended by the Commission.

Monitoring, modification, and termination of action

If presidential action is taken, the ITC is required to monitor de-
velopments in the industry, including efforts by the domestic indus-
try to adjust and, if the initial period or an extension of the action
exceeds 3 years, submit a report on the results of such monitoring
at the midpoint of the initial period or extension, as appropriate.
The Commission is required to hold a public hearing in the course
of preparing each such report.

After receiving an ITC report on the results of such monitoring,
the President may reduce, modify, or terminate action if either (1)
the domestic industry requests it on the basis that it has made a
positive adjustment, or (2) the President determines that changed
circumstances warrant such reduction, modification, or termi-
nation. Upon request of the President, the ITC must advise the
President as to the probable economic effects on the domestic in-
dustry of any proposed reduction, modification, or termination of
action.

Prior to the termination of relief, the ITC is required, at the re-
quest of the President or upon petition of the concerned industry,
to conduct an investigation to determine whether the relief action
continues to be necessary to prevent or remedy serious injury and
whether there is evidence that the industry is making a positive
adjustment to import competition. The ITC must hold a public
hearing in the course of each such investigation and transmit its
report to the President no later than 60 days before termination of
the relief action, unless the President specifies a different date.

After any action taken under this title has terminated, the ITC
must evaluate the effectiveness of the action in facilitating positive
adjustment by the domestic industry to import competition, and
submit a report to the President and to the Congress within 180
days of the termination of the action.

Subsequent relief actions

If relief was provided, no new relief action may be taken with re-
spect to the same subject matter for a period of time equal to the
period of import relief granted, or for 2 years, whichever is greater.
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However, in the case of an action that is in effect for 180 days
or less, the President may take a new action with respect to the
same subject matter if at least 1 year has elapsed since the pre-
vious action went into effect and an action has not been taken more
than twice in the 5-year period preceding the effective date of the
new action.

SECTION 406 OF THE TRADE ACT OF 1974: MARKET DISRUPTION BY
IMPORTS FROM COMMUNIST COUNTRIES

Section 406 of the Trade Act of 1974 39 was established to provide
a remedy against market disruption caused by imports from Com-
munist countries. The provision applies to imports from any Com-
munist country, irrespective of whether it has received or currently
receives non-discriminatory most-favored-nation treatment. Enact-
ment of section 406 resulted from concern that traditional remedies
for unfair trade practices, such as the antidumping and counter-
vailing duty laws, may be insufficient to deal with a sudden and
rapid influx of substantial imports that can result from Communist
country control of their pricing levels and distribution process.

The provisions of section 406 of the Trade Act of 1974, as amend-
ed by the Omnibus Trade and Competitiveness Act of 1988, are in
many ways similar to those under sections 201-203 of the Trade
Act, except that section 406 provides a lower standard of injury
causation and a faster relief procedure, and the investigation fo-
cuses on imports from a specific country.

Under section 406(a), the ITC conducts investigations to deter-
mine whether imports of an article produced in a Communist coun-
try (any country dominated or controlled by communism) are caus-
ing market disruption with respect to a domestically produced arti-
cle. Market disruption exists whenever imports of an article, like
or directly competitive with an article produced by a domestic in-
dustry, are increasing rapidly so as to be a significant cause of ma-
terial injury, or threat thereof, to such domestic industry. Imports
are increasing rapidly if there has been a significant increase in
imports, either actual or relative to domestic production, during a
recent period of time. In making a determination of market disrup-
tion, the ITC is required to consider, among other factors, the vol-
ume of imports, the effect of imports on prices, the impact of im-
ports on domestic producers, and evidence of disruptive pricing
practices or other efforts to unfairly manage trade patterns.

The ITC conducts such investigations at the request of the Presi-
dent or the U.S. Trade Representative, upon resolution of either
the House Committee on Ways and Means or the Senate Com-
mittee on Finance, on its own motion, or upon the filing of a peti-
tion by an entity (including a trade association, firm, union, or a
group of workers) which is representative of an industry. The Com-
mission must complete its investigation within 3 months including
a public hearing.

If the ITC finds that market disruption exists, it must also rec-
ommend to the President relief in the form of rates of duty or
quantitative restrictions that will prevent or remedy such market

39 Public Law 93-618, approved January 3, 1975, and amended by section 1411 of the Omni-
bus Trade and Competitiveness Act of 1988 (Public Law 100—418), 19 U.S.C. 2436.
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disruption. The President then has 60 days to advise Congress as
to what, if any, relief he will proclaim. Any import relief must be
proclaimed within 15 days after the determination to provide it, ex-
cept that the President has an additional 60 days to negotiate an
orderly marketing agreement if he decides to provide relief in that
form. Relief applies only to imports from the subject Communist
country. Relief is limited to a maximum 5-year period subject to
one renewal of up to 3 years.

Section 406(c) authorizes the President, prior to an ITC deter-
mination, to take temporary emergency action with respect to im-
ports from a Communist country whenever he finds that there are
reasonable grounds to believe there is market disruption. When
taking such action, the President must also request the Commis-
sion to conduct an investigation under section 406(a). Any emer-
gency relief ceases to apply on the day the Commission makes a
negative finding or on the effective date of action by the President
following an affirmative ITC finding.

SECTIONS 421-423 OF THE TRADE ACT OF 1974, AS AMENDED: MAR-
KET DISRUPTION BY IMPORTS FROM THE PEOPLE’S REPUBLIC OF
CHINA

Section 103 of Public Law 106-286, approved October 10, 2000,
authorizing the extension of permanent normal trade relations to
the People’s Republic of China created a new chapter of title IV of
the Trade Act of 1974 to implement the anti-surge mechanism es-
tablished under the U.S.-China Bilateral Trade Agreement, con-
cluded on November 15, 1999. This provision was intended to re-
place section 406 of the Trade Act of 1974, which would no longer
apply to China once that country joins the WTO.

Section 421 of the new chapter permits the provision of relief to
U.S. domestic industries and workers where products of Chinese
origin are being imported in such increased quantities and under
such conditions as to cause or threaten to cause market disruption
to the domestic producers as a whole of like or directly competitive
products. The relief is to be imposed only to the extent and for such
period as the President considers necessary to prevent or remedy
the market disruption. Procedures are modeled after Section 406,
with certain modifications to conform to language of the bilateral
trade agreement. U.S. industries or workers claiming injury due to
import surges from China may file a petition with the ITC or the
ITC can initiate an investigation at the request of the President or
on motion of the House Ways and Means Committee or the Senate
Finance Committee. According to the U.S.-China Agreement and
under the legislation, market disruption occurs when subject im-
ports “are increasing rapidly, either absolutely or relatively, so as
to be a significant cause of material injury or threat of material in-
jury to the domestic industry.”

In determining whether market disruption exists, the ITC con-
siders objective factors, including: (1) the volume of imports of the
product subject to the investigation; (2) the effect of imports of such
product on prices in the United States of like or directly competi-
tive articles, and (3) the effect of imports of such product on the
domestic industry producing like or directly competitive articles.
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The presence or absence of any factor listed above is not nec-
essarily dispositive of whether market disruption exists.

Within 60 days after receipt of the petition, request or motion (90
days, where the petitioner alleges critical circumstances), the ITC
is to make a determination as to whether the subject imports are
causing or threatening market disruption. Not later than 20 days
after the ITC makes an affirmative determination with respect to
market disruption, the ITC is to issue a report to the President and
to the USTR setting forth the reasons for its determination and
recommendation(s) of actions necessary to prevent or remedy mar-
ket disruption. Within twenty days, the USTR is to publish a notice
of proposed action in the Federal Register, seeking views and evi-
dence on the appropriateness of the proposed action and whether
it would be in the public interest. The USTR is also required to
hold a hearing on the proposed action.

If the ITC’s determination is affirmative with respect to market
disruption, the President is required to request consultations with
the Chinese to remedy the market disruption. If the United States
and China are unable to reach agreement within the 60 day con-
sultation period established in the bilateral agreement and under
section 421, then the President is required to decide what action,
if any, to take within 25 days after the end of consultations. Any
relief proclaimed is to become effective in 15 days. If the President
determines that an agreement with China concluded under this
section is not preventing or remedying the market disruption at
issue, then the President is to initiate new consultations and pro-
ceedings under section 421. However, if China is not complying
with the terms of the agreement entered into under the U.S.-China
Bilateral Agreement, then the President is required to provide
prompt relief consistent with the terms of the Bilateral Agreement.

The entire period from petition to proclamation of relief is 150
days, which is identical to the duration under section 406 of the
Trade Act.

Section 421 also establishes clear standards for the application of
Presidential discretion in providing relief to injured industries and
workers. If the ITC makes an affirmative determination on market
disruption, there is a presumption in favor of providing relief. That
presumption can be overcome only if the President finds that pro-
viding relief would have an adverse impact on the United States
economy clearly greater than the benefits of such action, or, in ex-
traordinary cases, that such action would cause serious harm to the
national security of the United States.

The provision also sets forth authority to the President to modify,
reduce or terminate relief, as well an opportunity for the President
to request a report from the ITC on the probable effects of such ac-
tion. In addition, section 421 allows for extension of relief under
certain circumstances.

The President is authorized to provide a provisional safeguard in
cases where “delay would cause damage which it would be difficult
to repair,” as permitted under the U.S.-China Bilateral Agreement.
If such circumstances are alleged, the ITC is required to make a
determination on critical circumstances and a preliminary deter-
mination on market disruption within 45 days of receipt of the peti-
tion, request, or motion. If those determinations are affirmative,
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the President is required to determine whether to provide such pro-
visional relief within 20 days.

Finally, section 422 implements a provision in the U.S.-China Bi-
lateral Agreement concerning trade diversion. That provision ad-
dresses circumstances in which a safeguard applied by a third
country with respect to Chinese goods “causes or threatens to cause
significant diversions of trade” into the United States. If, on the
basis of the monitoring results provided by the Customs Service
and other reasonably available relevant evidence, the ITC deter-
mines that an action by another WT'O Member threatens or causes
significant trade diversion, the USTR is required to request con-
sultations with China and/or the Member imposing the safeguard.
If, as provided in the U.S.-China Bilateral Agreement, consulta-
tions fail to lead to an agreement to address the trade diversion
within 60 days, the President is required to determine, within 40
days after consultations end, what action, if any, to take to prevent
or remedy the trade diversion. The total time from petition to relief
under the trade diversion provision is 150 days. Section 422 also
requires the ITC to examine changes in imports into the United
States from China since the time that the WTO Member com-
menced the investigation that led to a request for consultations.

The product-specific safeguard is available for 12 years after Chi-
na’s accession to the WTO.

SECTION 1102 OF THE TRADE AGREEMENTS ACT OF 1979: PUBLIC
AUCTION OF IMPORT LICENSES

Section 1102 of the Trade Agreements Act of 1979 authorizes the
President to sell import licenses by public auction, under such
terms and conditions as the President deems appropriate. Any reg-
ulations prescribed under this authority must, to the extent prac-
ticable and consistent with efficient and fair administration, ensure
against inequitable sharing of imports by a relatively small number
of the larger importers.

Import licenses which are potentially subject to this auction au-
thority are identified in section 1102 by the law authorizing the im-
port restriction. For example, import licenses used to administer a
quantitative restriction under the escape clause (section 203 of the
Trade Act of 1974), the market disruption clause (section 406 of the
Trade Act of 1974) or section 301 of the Trade Act of 1974 may be
sold by public auction. Any quantitative import restriction imposed
under the International Emergency Economic Powers Act or the
Trading With the Enemy Act may also be administered by an auc-
tioned import license. Certain agricultural import quotas, however
(such as certain meat quotas, cheese quotas, and dairy quotas) are
exempt from the auction authority and therefore may not be ad-
ministered by means of auctioned licenses.

Trade Adjustment Assistance

CHAPTERS 2, 3, AND 5 OF TITLE II OF THE TRADE ACT OF 1974, AS
AMENDED

The trade adjustment assistance (TAA) programs were first es-
tablished under the Trade Expansion Act of 1962 for the purpose
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of assisting in the special adjustment problems of workers and
firms dislocated as a result of a federal policy of reducing barriers
to foreign trade. As a result of limited eligibility and usage of the
programs, criteria and benefits were expanded under title II of the
Trade Act of 1974 (Public Law 93-618). The Omnibus Budget Rec-
onciliation Act of 1981 (OBRA) (Public Law 97-35), reformed the
program for workers as proposed by the Administration. The
amendments, particularly in program eligibility and benefits, were
intended to reduce program cost significantly and to shift the focus
of TAA from income compensation for temporary layoffs to return-
to-work through training and other adjustment measures for the
long-term or permanently unemployed. The OBRA also made rel-
atively minor modifications in the firm program. Both programs
were extended at that time for 1 year, to terminate on September
30, 1983.

Public Law 98-120, a bill to amend the International Coffee
Agreement Act of 1980, approved on October 12, 1983, extended
the worker and firm TAA programs for 2 years, until September
30, 1985. Sections 2671-2673 of the Deficit Reduction Act of 1984
(Public Law 98-369) amended the program for workers to increase
the availability of worker training allowances and the level of job
search and relocation benefits, and amended the program for firms
to increase the availability of industrywide technical assistance.

The worker and firm TAA programs were further extended under
temporary legislation in the 99th Congress until December 19,
1985. The Consolidated Omnibus Budget Reconciliation Act of 1985
(COBRA) (Public Law 99-272), approved April 7, 1986, reauthor-
ized the TAA programs for workers and firms for 6 years retro-
actively from December 19, 1985, until September 30, 1991, with
amendments.

Sections 1421-1430 of the Omnibus Trade and Competitiveness
Act of 1988 (OTCA) (Public Law 100-418), enacted on August 23,
1988, made significant amendments in the worker TAA program,
particularly concerning the eligibility criteria for cash benefits,
funding, and administration. A training requirement as a condition
for income support to encourage and enable workers to obtain early
reemployment became effective as of November 21, 1988. This re-
placed a 1986 amendment that instituted a job-search requirement
as a condition for receiving cash benefits. The amendments also ex-
panded TAA eligibility coverage of workers and firms, contingent
upon the imposition of an import fee to fund program costs. The
OTCA extended TAA program authorization for an additional 2
years until September 30, 1993.

Section 136 of the Customs and Trade Act of 1990, (Public Law
101-382), approved on August 20, 1990, extended the completion
and reporting period for the supplemental wage allowance dem-
onstration projects for workers required by the 1988 amendments.
Section 106 of Public Law 102-318, approved July 3, 1992, to ex-
tend the emergency unemployment compensation program, pro-
vided for weeks of active military duty in a reserve status (includ-
ing service during Operation Desert Storm) to qualify toward the
minimum number of weeks of prior employment required for TAA
eligibility.
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Section 13803 of the Omnibus Budget Reconciliation Act (OBRA
1993) of 1993, Public Law 103-66, approved August 10, 1993, reau-
thorized the TAA programs for workers and firms for an additional
5 years through fiscal year 1998, with assistance to terminate on
September 30, 1998. Section 13803 of the OBRA 1993 also reduced
the level of the “cap” on training entitlement funding from $80 mil-
lion to $70 million for fiscal year 1997 only.

Sections 501-506 of the North American Free Trade Agreement
(NAFTA) Implementation Act, Public Law 103-182, approved De-
cember 8, 1993, set forth the “NAFTA Worker Security Act,” estab-
lishing the NAFTA transitional adjustment assistance program, ef-
fective January 1, 1994 through September 30, 1998, for workers
as a new subchapter D (section 250) under chapter 2 of title II of
the Trade Act of 1974.

Renewal of the TAA programs for workers and firms, as well as
the NAFTA-related TAA program, through June 30, 1999 was con-
tained in section 1012 of the Omnibus Appropriations Act for Fiscal
Year 1999.40 Section 1012 also reduced the level of the “cap” on
NAFTA-related training entitlement funding from $30 million per
fiscal year to $15 million for the period between October 1, 1998
and June 30, 1999.

Section 702 of the Consolidated Appropriations Act for Fiscal
Year 200041 reauthorized the TAA programs for workers and
firms, including the NAFTA-related TAA program, through Sep-
tember 30, 2001. Section 702 also restored the “cap” on NAFTA-re-
lated training entitlement funding to $30 million per fiscal year.

TAA PROGRAM FOR WORKERS

TAA for workers under sections 221 through 250 of the Trade
Act of 1974, as amended, consists of trade readjustment allowances
(TRAs), employment services, training and additional TRAs allow-
ances while in training, and job search and relocation allowances
for certified and otherwise qualified workers. The program is ad-
ministered by the Employment and Training Administration (ETA)
of the Department of Labor through state agencies under coopera-
tive agreements between each state and the Secretary of Labor.
ETA processes petitions and issues certifications or denials of peti-
tions by groups of workers for eligibility to apply for TAA. The
state agencies act as federal agents in providing program informa-
tion, processing applications, determining individual worker eligi-
bility for benefits, issuing payments, and providing reemployment
services and training opportunities.

Certification requirements

A two-step process is involved in the determination of whether
an individual worker will receive TAA: (1) certification by the Sec-
retary of Labor of a petitioning group of workers in a particular
firm as eligible to apply; and (2) approval by the state agency ad-
ministering the program of the application for benefits of an indi-
vidual worker covered by a certification.

40 Pyblic Law 105-277, approved October 21, 1998.
41Public Law 106-113, approved November 29, 1999.
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The process begins by a group of three or more workers, their
union, or authorized representative filing a petition with the ETA
for certification of group eligibility. To certify a petitioning group
of workers as eligible to apply for adjustment assistance, the Sec-
retary must determine that three conditions are met:

(1) a significant number or proportion of the workers in the
firm or subdivision of the firm have been or are threatened to
be totally or partially laid off;

(2) sales and/or production of the firm or subdivision have
decreased absolutely; and

(3) increased imports of articles like or directly competitive
with articles produced by the firm or subdivision of the firm
have “contributed importantly” to both the layoffs and the de-
cline in sales and/or production.

The OTCA amendments expanded the potential eligibility cov-
erage to include workers in any firm or subdivision of a firm that
engages in exploration or drilling for oil or natural gas.

The Secretary is required to make the eligibility determination
within 60 days after a petition is filed. A certification of eligibility
to apply for TAA covers workers who meet the requirements and
whose last total or partial separation from the firm or subdivision
before applying for benefits occurred within 1 year prior to the fil-
ing of the petition.

State agencies must give written notice by mail to each worker
to apply for TAA where it is believed the worker is covered by a
certification of eligibility and also must publish notice of each cer-
tification in newspapers of general circulation in areas where cer-
tified workers reside. State agencies must also advise each ad-
versely affected worker, at the time that worker applies for UI, of
TAA program benefits as well as the procedures, deadlines, and
qualifying requirements for applying. State agencies must advise
each such worker to apply for training before or at the same time
the worker applies for TRA benefits, and promptly interview each
C%Iitiﬁed worker and review suitable training opportunities avail-
able.

Qualifying requirements for trade readjustment allowances

In order to receive entitlement to payment of a TAA for any week
of unemployment, an individual must be an adversely affected
worker covered by a certification, file an application with the State
agency, and meet the following qualifying requirements:

(1) The worker’s first qualifying separation from adversely
affected employment occurred within the period of the certifi-
cation applicable to that worker, i.e, on or after the “impact
date” in the certification (the date on which total or partial lay-
offs in the firm or subdivision thereof began or threatened to
begin, but never more than 1 year prior to the date of the peti-
tion), within 2 years after the date the Secretary of Labor
issued the certification covering the worker, and before the ter-
mination date (if any) of the certification.

(2) The worker was employed during the 52-week period pre-
ceding the week of the first qualifying separation at least 26
weeks at wages of $30 or more per week in adversely affected
employment with a single firm or subdivision of a firm. A week
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of unemployment includes the week in which layoff occurs and
up to 7 weeks of employer-authorized vacation, sickness, in-
jury, maternity, or military leave, or service as a full-time
union representative. Weeks of disability covered by workmen’s
compensation and, as amended in 1992, weeks of active duty
in a military reserve status may also count toward the 26-week
minimum.

(3) The worker was entitled to unemployment insurance
(UD), has exhausted all rights to any UI entitlement, including
any extended benefits (EB) or federal supplemental compensa-
tion (FSC) (if in existence), and does not have an unexpected
waiting period for any UL

(4) The worker must not be disqualified with respect to the
particular week of unemployment for EB by reason of the work
acceptance and job search requirements under section 202(a)(3)
of the Federal-State Extended Unemployment Compensation
Act of 1970. All TRA claimants in all states are subject to the
provisions of the EB “suitable work” test under that Act Gi.e.,
must accept any offer of suitable work, actively engage in seek-
ing work, and register for work) after the end of their regular
UI benefit period as a precondition for receiving any weeks of
TRA payments. The EB work test does not apply to workers
enrolled or participating in a TAA-approved training program,;
the test does apply to workers for whom TAA-approved train-
ing is certified as not feasible or appropriate.

(5) The worker must be enrolled in, or have completed fol-
lowing separation from adversely affected employment within
the certification period, a training program approved by the
Secretary of Labor in order to receive basic TAA payments, un-
less the Secretary has determined and submitted a written
statement to the individual worker certifying that approval of
training is not “feasible or appropriate” (e.g., training is not
available that meets the criteria for approval, funding is not
available to pay the full training costs, there is a reasonable
prospect that the worker will be reemployed by the firm from
which he was separated). No cash benefits may be paid to a
worker who, without justifiable cause, has failed to begin par-
ticipation or has ceased participation in an approved training
program until the worker begins or resumes participation, or
to a worker whose waiver of participation in training is re-
voked in writing by the Secretary.

This training requirement to encourage and enable workers to
obtain early reemployment became effective under the OTCA
amendments as of November 21, 1988; this 1988 amendment re-
placed a 1986 amendment that instituted a job search requirement
as a condition for receiving cash benefits.

Cash benefit levels and duration

A worker is entitled to TRA payments for weeks of unemploy-
ment beginning the later of (a) the first week beginning more than
60 days after the filing date of the petition that resulted in the cer-
tification under which the worker is covered (i.e., weeks following
the statutory deadline for certification), or (b) the first week after
the worker’s first total qualifying separation.
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The TRA cash benefit amount payable to a worker for a week of
total unemployment is equal to, and a continuation of, the most re-
cent weekly benefit amount of Ul payable to that worker preceding
that worker’s first exhaustion of UI following the worker’s first
total qualifying separation under the certification, reduced by any
federal training allowance and disqualifying income deductible
under UI law.

The maximum amount of basic TRA benefits payable to a worker
for the period covered by any certification is 52 times the TRA pay-
able for a week of total unemployment minus the total amount of
UI benefits to which the worker was entitled in the benefit period
in which the first qualifying separation occurred (e.g., a worker re-
ceiving 39 weeks of UI regular and extended benefits could receive
a maximum 13 weeks of basic TRA benefits). Ul and TRA pay-
ments combined are limited to a maximum 52 weeks in all cases
involving extended compensation benefits (i.e., a worker who re-
ceived 52 or more weeks of unemployment benefits would not be
entitled to basic TRA). TRA benefits are not payable to workers
participating in on-the-job training.

The eligibility period for collecting basic TRA is the 104-week pe-
riod that immediately follows the week in which a total qualifying
separation occurs. If the worker has a subsequent total qualifying
separation under the same certification, the eligibility period for
basic TRA moves from the prior eligibility period to 104 weeks
after the week in which the subsequent total qualifying separation
occurs.

A worker may receive up to 26 additional weeks of TRA benefits
after collecting basic benefits (up to a total maximum of 78 weeks)
if that worker is participating in approved training. To receive the
additional benefits, the worker must apply for the training program
within 210 days after certification or first qualifying separation,
whichever date is later. Additional benefits may be paid only dur-
ing the 26-week period that follows the last week of entitlement to
basic TRA, or that begins with the first week of training if the
training begins after the exhaustion of basic TRA.

A worker participating in approved training continues to receive
basic and additional TRA payments during breaks in such training
if the break does not exceed 14 days, if the worker was partici-
pating in the training before the beginning of the break, resumes
participation in the training after the break ends, and the break
is provided for in the training schedule. Weeks when TRA is not
payable because of this break provision count against the eligibility
periods for both basic and additional TRA.

Training and other employment services, job research and relocation
allowances

Training and other employment services and job search and relo-
cation allowances are available through state agencies to certified
workers whether or not they have exhausted UI benefits and be-
come eligible for TRA payments.

Employment services consist of counseling, vocational testing, job
search and placement, and other supportive services, provided for
under any other federal law.
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Training, preferably on-the-job, shall be approved for a worker if
the following six conditions are met:

(1) there is no suitable employment available;

(2) the worker would benefit from appropriate training;

(3) there is a reasonable expectation of employment following
training completion;

(4) approved training is reasonably available from govern-
ment agencies or private sources;

(5) the worker is qualified to undertake and complete such
training; and

(6) such training is suitable for the worker and available at
a reasonable cost.

If training is approved, the worker is entitled to payment of the
costs from the Secretary directly or through a voucher system, un-
less they have been paid or are reimbursable under another federal
law. On-the-job training costs are payable only if such training is
not at the expense of currently employed workers. The 1988
amendments added remedial education as a separate and distinct
approvable training program.

The OTCA amendments converted training from an entitlement
to the extent appropriated funds were available, to an entitlement
without regard to the availability of funds to pay the training costs.
As of the OTCA amendments, approved training is an entitlement
in any case where the six criteria for approval are reasonably met,
up to an $80 million statutory ceiling on annual fiscal year training
costs (including job search and relocation allowances and subsist-
ence payments) payable from TAA funds. Up to this limit workers
are entitled to have the costs of approved training paid on their be-
half. If the Secretary foresees that the $80 million ceiling would be
exceeded in any fiscal year, the Secretary will decide how remain-
ing TAA funds shall be apportioned among the states for the bal-
ance of that year.

As a result of the OTCA amendments, costs of approved TAA
training may be paid solely from TAA funds, solely from other fed-
eral or state programs or private funds, or from a mix of TAA and
public or private funds, except if the worker in the case of a non-
governmental program would be required to reimburse any portion
of the costs from TAA funds. Duplicate payment of training costs
is prohibited, and workers are not entitled to payment of training
costs from TAA funds to the extent these costs are paid or shared
from other sources. Training may still be approved if the fiscal year
TAA funding entitlement limit is reached, provided the training
costs are paid from outside sources.

Supplemental assistance is available to defray reasonable trans-
portation and subsistence expenses for separate maintenance when
training is not within the worker’s commuting distance, equal to
the lesser of actual per diem expenses or 50 percent of the pre-
vailing federal per diem rate for subsistence and prevailing mileage
rates under federal regulations for travel expenses.

Job search allowances are available to certified workers who can-
not obtain suitable employment within their commuting area, are
totally laid off, and who apply within 1 year after certification or
last total layoff, whichever is later, or within 6 months after con-
cluding training. The allowance for reimbursement is equal to 90
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percent of necessary job search expenses, based on the same in-
creased supplemental assistance rates described above, up to a
maximum amount of $800. The Secretary of Labor is required to
reimburse workers for necessary expenses incurred to participate
in an approved job search program.

Relocation allowances are available to certified workers totally
laid off at the time of relocation who have been able to obtain an
offer of or actual suitable employment only outside their com-
muting area, who apply within 14 months after certification or last
total layoff, whichever is later, or within 6 months after concluding
training, and whose relocation takes place within 6 months after
application of completion of training. As amended in 1981 and
1984, the allowance is equal to 90 percent of reasonable and nec-
essary expenses for transporting the worker, family, and household
effects, based on the same increased supplemental assistance rates
described above, plus a lump sum payment of three times the
worker’s average weekly wage up to a maximum amount of $800.

Funding

Federal funds, as an appropriated entitlement from general reve-
nues under the Federal Unemployment Benefit Account (FUBA) in
the Department of Labor, cover the portion of the worker’s total en-
titlement represented by the continuation of UI benefit levels in
the form of TRA payments, as well as payments for training and
job search and relocation allowances, and state-related administra-
tive expenses. Funds made available under grants to states defray
expenses of any employment services and other administrative ex-
penses. For fiscal year 2001, $342.4 million has been appropriated
for trade readjustment allowances and related administrative ex-
penses. Funding for training, job search and relocation allowances,
and related expenses is an annual appropriated entitlement under
the Training and Employment Services account of the Department
of Labor.

The states are reimbursed from Treasury general revenues for
benefit payments and other costs incurred under the program. A
penalty under section 239 of the Trade Act of 1974 provides for re-
duction by 15 percent of the credits for state unemployment taxes
which employers are allowed against their liability for federal un-
employment tax if a state has not entered into or has not fulfilled
its commitments under a cooperative agreement.

NAFTA WORKER SECURITY ACT

Subchapter D of chapter 2 (section 250) of title II of the Trade
Act of 1974 establishes a NAFTA transitional adjustment assist-
ance program for workers who may be adversely impacted by the
NAFTA. Import-impacted workers may also petition for assistance
under TAA, but cannot obtain benefits under both programs.

A group of workers (including workers in any agricultural firm
or subdivision of an agricultural firm) shall be certified as eligible
to apply for adjustment assistance under subchapter D if the Sec-
retary determines that a significant number or proportion of the
workers in the firm or subdivision of the firm have become or are
threatened to become totally or partially separated, and either:
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(1) Sales and/or production of the firm or subdivision have
decreased absolutely, imports from Mexico or Canada of arti-
cles like or directly competitive with articles produced by such
firm or subdivision have increased, and the increase in imports
contributed importantly to the workers’ separation or threat of
separation and to the decline in the sales or production of the
firm or subdivision; or

(2) There has been a shift in production by the workers’ firm
or subdivision to Mexico or Canada of articles like or directly
competitive with articles produced by the firm or subdivision.

A group of workers or their union or other duly authorized rep-
resentative may file a petition for certification of eligibility to apply
for adjustment assistance under subchapter D with the governor of
the state in which the worker’s firm or subdivision is located. Upon
receipt of the petition, the governor must notify the Secretary of
Labor. Within 10 days thereafter, the governor must make a pre-
liminary finding as to whether the petition meets the certification
criteria and transmit the petition, together with a statement of the
finding and reasons therefor, to the Secretary for action. If the pre-
liminary finding is affirmative, the governor will ensure that rapid
response and basic readjustment services authorized under other
federal law are made available to the workers.

Within 30 days after receiving the petition, the Secretary must
determine whether the petition meets the certification criteria.
Upon an affirmative determination, the Secretary will issue to
workers covered by the petition a certification of eligibility to apply
for comprehensive assistance. Upon denial of certification, the Sec-
retary will review the petition to determine if the workers meet the
requirements of the TAA program for certification.

Certified workers under the NAFTA program receive employ-
ment services, training, trade readjustment allowances, and job
search and relocation allowances in the same manner and to the
same extent as workers covered under a TAA certification, with the
following exceptions: (1) the total amount of payments for training
costs for any fiscal year do not exceed $30 million; (2) with respect
to TRA benefits, the authority of the Secretary of Labor to waive
the training requirement does not apply with respect to payments
under subchapter D; and (3) to receive TRA benefits, the worker
must be enrolled in a training program approved by the Secretary
by the later of the last day of the 16th week of the worker’s initial
UI benefit period or the last day of the 6th week after the week
in which the Secretary issues a certification covering the worker.
In extenuating circumstances, the Secretary may extend the time
for enrollment for not more than 30 days.

The NAFTA program took effect on January 1, 1994, the date the
NAFTA entered into force for the United States. No worker can be
certified as eligible to receive assistance under subchapter D whose
last total or partial separation occurred before January 1, except
for those workers whose last layoff occurred after December 8 (the
date of enactment of the NAFTA Implementation Act) and before
January 1 who would otherwise be eligible to receive assistance
under subchapter D.

For fiscal year 2001, $64.15 million has been appropriated for
NAFTA trade adjustment assistance.
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TAA PROGRAM FOR FIRMS

Sections 251 through 264 of the Trade Act of 1974, as amended,
contain the procedures, eligibility requirements, benefits and their
terms and conditions, and administrative provisions of the TAA
program for firms adversely impacted by increased import competi-
tion. The program is administered by the Economic Development
Administration within the Department of Commerce. Amendments
in 1986 under the COBRA eliminated financial assistance (direct
loan or loan guarantee) benefits, increased government participa-
tion in technical assistance, and expanded the criteria for firm cer-
tification.

Program benefits consist exclusively of technical assistance for
petitioning firms which qualify under a two-step procedure: (1) cer-
tification by the Secretary of Commerce that the petitioning firm
is eligible to apply, and (2) approval by the Secretary of Commerce
of the application by a certified firm for benefits, including the
firm’s proposal for economic adjustment.

To certify a firm as eligible to apply for adjustment assistance,
the Secretary must determine that three conditions are met:

(1) a significant number or proportion of the workers in the
firm have been or are threatened to be totally or partially laid
off;

(2) sales and/or production of the firm have decreased abso-
lutely, or sales and/or production that accounted for at least 25
percent of total production or sales of the firm during the 12
months preceding the most recent 12-month period for which
data are available have decreased absolutely; and

(3) increased imports of articles like or directly competitive
with articles produced by the firm have “contributed impor-
tantly” to both the layoffs and the decline in sales and/or pro-
duction.

The 1988 amendments expanded potential eligibility coverage of
the program to include firms that engage in exploration or drilling
for oil or natural gas. Unlike the worker program, this extension
applies only prospectively after August 23, 1988.

A certified firm may file an application with the Secretary of
Commerce for trade adjustment assistance benefits at any time
within 2 years after the date of the certification of eligibility. The
application must include a proposal by the firm for its economic ad-
justment. The Secretary may furnish technical assistance to the
firm in preparing its petition for certification and/or in developing
a viable economic adjustment proposal.

The Secretary approves the firm’s application for assistance only
if he determines that its adjustment proposal (a) is reasonably cal-
culated to make a material contribution to the economic adjust-
ment of the firm; (b) gives adequate consideration to the interests
of the workers in the firm; and (c) demonstrates that the firm will
make all reasonable efforts to use its own resources for economic
development.

Benefits

Technical assistance may be given to implement the firm’s eco-
nomic adjustment proposal in addition to, or in lieu of,
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precertification assistance or assistance in developing the proposal.
It may be furnished through existing government agencies or
through private individuals, firms, and institutions (including pri-
vate consulting services), or by grants to intermediary organiza-
tions, including regional TAA Centers. As amended by the COBRA,
the federal government may bear the full cost of technical assist-
ance to a firm in preparing its petition for certification. However,
the federal share cannot exceed 75 percent of the cost of assistance
furnished through private individuals, firms, or institutions for de-
veloping or implementing an economic adjustment proposal. Grants
may be made to intermediate organizations to defray up to 100 per-
cent of their administrative expenses in providing technical assist-
ance.

The Secretary of Commerce also may provide technical assistance
of up to $10 million annually per industry to establish industry-
wide programs for new product or process development, export de-
velopment, or other uses consistent with adjustment assistance ob-
jectives. The assistance may be furnished through existing agen-
cies, private individuals, firms, universities, and institutions, and
by grants, contracts, or cooperative agreements to associations,
unions, or other non-profit organizations of industries in which a
substantial number of firms or workers have been certified.

Funding

Funds to cover all costs of the program are subject to annual ap-
propriations to the EDA of the Department of Commerce from gen-
eral revenues. For fiscal year 2001, $10.5 million was appropriated
for the program.



Chapter 3: OTHER LAWS REGULATING IMPORTS

Authorities To Restrict Imports of Agricultural and Textile
Products

SECTION 204 OF THE AGRICULTURAL ACT OF 1956, AS AMENDED

Section 204 of the Agricultural Act of 1956, as amended,! author-
izes the President to negotiate agreements with foreign govern-
ments to limit their exports of agricultural or textile products to
the United States. The President is authorized to issue regulations
governing the entry of products subject to international agreements
concluded under this section. Furthermore, if a multilateral agree-
ment is concluded among countries accounting for a significant part
of world trade in the articles concerned, the President may also
issue regulations governing entry of those same articles from coun-
tries which are not parties to the multilateral agreement, or coun-
tries to which the United States does not apply the Agreement.

The authority provided under section 204 has been used to nego-
tiate bilateral agreements restricting the exportation of certain
meats to the United States,? as well as to implement an agreement
with the European Communities (EC) restricting U.S. importation
of certain cheeses from the EC.3 Section 204 also provided the legal
basis for the GATT Arrangement Regarding International Trade in
Textiles, commonly referred to as the Multifiber Arrangement
(MFA),* for U.S. bilateral agreements with 475 textile-exporting
nations, and currently provides the basis for U.S. implementation
of the Uruguay Round Agreement on Textiles and Clothing (ATC),
which replaces the now expired MFA.

MULTIFIBER ARRANGEMENT (MFA)

The Multifiber Arrangement was a multilateral agreement nego-
tiated under the auspices of the General Agreement on Tariffs and
Trade. The MFA provided a general framework and guiding prin-
ciples for the negotiation of bilateral agreements between textile
importing and exporting countries, or for unilateral action by an
importing country if an agreement cannot be reached. In effect
since 1974, the MFA was established to deal with problems of mar-
ket disruption in textile trade, while permitting developing coun-
tries to share in expanded export opportunities.

1Public Law 84-540, ch. 327, approved May 28, 1956, 70 Stat. 200, as amended by Public
Law 87-488, approved June 19, 1962, 76 Stat. 104, 7 U.S.C. 1854 and Public Law 103-465, ap-
proved Dec. 8, 1994.

2Exec. Order No. 11539, June 30 1970, 35 Fed. Reg. 10733, as amended by Exec. Order No.
12188, Jan. 2, 1980, 45 Fed. Reg.

3Exec. Order No. 11851, Aprll 10 1975 40 Fed. Reg. 16645.

4 Arrangement Regardmg International Trade in Textiles, T.I.A.S. 7840 (1973) (expired 1994).

51In force as of January 1, 2001.

(153)
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Background

The first voluntary agreement to limit exports of cotton textiles
to the United States was negotiated with Japan in 1957. Through
the 1950’s cotton textile imports, especially from Japan, continued
to increase and generate pressure for import restraints. In 1956,
the Congress passed the Agricultural Act of 1956 which, among
other things, provided negotiating authority for agreements re-
stricting imports of textile products. Pursuant to this authority, the
United States negotiated a 5-year voluntary restraint agreement on
cotton textile exports from Japan, announced in January 1957.

As textile and apparel imports from low-wage developing coun-
tries began to rise, pressure mounted for a more comprehensive ap-
proach to the import problem. On May 2, 1961, President Kennedy
announced a Seven Point Textile Program, one point of which
called for an international conference of textile importing and ex-
porting countries to develop an international agreement governing
textile trade. On July 17, 1961, a textile conference was convened
under the auspices of the GATT. The discussions culminated in the
promulgation of the Short-Term Arrangement on Cotton Textile
Trade (STA) on July 21, 1961.6¢ The STA covered the year October
1, 1961, to September 30, 1962, and established a GATT Cotton
Textiles Committee to negotiate a long-range cotton textile agree-
ment.

From October 1961 through February 1962, the STA signatories
met in Geneva and negotiated a Long-Term Arrangement for Cot-
ton Textile Trade (LTA), to last for 5 years beginning October 1,
1962.7 The LTA provided for negotiation of bilateral agreements
between cotton textile importing and exporting countries, and for
imposition of quantitative restraints on particular categories of cot-
ton textile products from particular countries when there was evi-
dence of market disruption. In June of 1962, section 204 of the Ag-
ricultural Act of 1956 was amended to give the President authority
to control imports from countries which did not sign the LTA.8

In the fall of 1965 the LTA was reviewed, and criticism within
the U.S. textile industry mounted with respect to the LTA’s failure
to cover man-made fiber textiles. In 1967, however, the LTA was
extended for 3 additional years with no additional fiber coverage.
In 1970, the LTA was again extended for 3 more years.

Meanwhile, multifiber agreements limiting imports not only of
cotton but also of wool and man-made fiber textiles were negotiated
by the Nixon administration on a bilateral basis. On October 15,
1971, bilateral multifiber agreements were announced with Japan,
Hong Kong, South Korea, and Taiwan. A multilateral agreement,
incorporating the provisions of the bilaterals with Hong Kong,
South Korea, and Taiwan, was also signed to allow the United
States the authority, under section 204 of the Agricultural Act of
1956 as amended in 1962, to impose quantitative restrictions uni-
laterally on non-signatory countries.

The following year, in June 1972, efforts to negotiate a multifiber
agreement on a broader multilateral basis led to the establishment

6T.I.A.S. 4884 (1961) (expired 1962).
7T.I.A.S. 5240 (1962) (expired 1973).
8 Public Law 87-488, approved June 19, 1962, 76 Stat. 104.



155

of a GATT working party to conduct a comprehensive study of con-
ditions of world trade in textiles. The working group submitted its
study to the GATT Council early in 1973. In the fall of that year,
multilateral negotiations for a multifiber agreement began after
passage of a 3-month extension of the LTA. The first Multifiber Ar-
rangement (MFA I) was concluded on December 20, 1973, and
came into force January 1, 1974, supplanting the LTA.

MFA provisions

The MFA was modeled after the LTA and provided for bilateral
agreements between textile importing and exporting nations under
which industrial countries have negotiated quotas on imports of
textiles and clothing primarily from developing countries (article 4),
and for unilateral actions following a finding of market disruption
(article 3). Quantitative restrictions were based on past volumes
of trade, with the right, within certain limits, to transfer the quota
amounts between products and between years. The MFA also pro-
vided generally for a minimum annual growth rate of 6 percent.10
Quotas already in place had to be conformed to the MFA or abol-
ished within a year. The products covered by MFA I, II, and III in-
cluded all manufactured products whose chief value is represented
by cotton, wool, man-made fibers or a blend thereof. Also included
were products whose chief weight is represented by cotton, wool,
man-made fibers or a blend thereof. MFA IV expanded product cov-
erage to include products made of vegetable fibers such as linen
and ramie, and silk blends as well.

Overall management of the MFA was undertaken by the GATT
Textiles Committee, which is made up of representatives of coun-
tries participating in the MFA and is chaired by the GATT Director
General. A Textile Surveillance Body (TSB) was established to su-
pervise the detailed implementation of the MFA.

MFA I was in effect for 4 years, until the end of 1977. During
MFA renewal negotiations in July 1977 the EC succeeded in put-
ting in the renewal protocol a provision allowing jointly agreed
“reasonable departures” from the MFA requirements in negotiating
bilateral agreements. The MFA was then renewed for 4 more
years.11

MFA II was in effect through December 1981. On December 22,
1981, a protocol was initialed extending the MFA for an additional
4% years, and providing a further interpretation of MFA require-
ments in light of 1981 conditions.'2 MFA III expired on July 31,
1986. MFA IV went into effect on August 1, 1986 for a 5-year pe-
riod. MFA IV was extended on July 31, 1991 for 17 months from
August 1, 1991 until December 31, 1992, with the expectation that

9 Market disruption exists when domestic producers are suffering “serious damage” or the
threat thereof. Factors to be considered in determining whether the domestic producers are seri-
ously damaged include: turnover, market share, profit, export performance, employment, volume
of disruptive and other imports, production, utilization of capacity, productivity, and invest-
ments. Such damage must be caused by a sharp, substantial increase of particular products
from particular sources which are offered at prices substantially below those prevailing in the
importing country.

10The annual growth rate applies to overall levels of imports from a particular supplier coun-
try. Higher or lower growth rates can apply to particular products, as long as the overall growth
rate with respect to that supplier country is 6 percent.

1T.I.A.S. 8939 (1977).

12T.1.A.S. 10323 (1981).
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the results of the GATT Uruguay Round of Multilateral Trade Ne-
gotiations would come into force immediately thereafter. On De-
cember 10, 1992, the MFA was extended for a fifth time, until De-
cember 31, 1993, and then for a final time until December 31,
1994.

URUGUAY ROUND AGREEMENT ON TEXTILES AND CLOTHING

One aim of the Uruguay Round was to integrate the textiles and
clothing sector into the GATT. The resulting Agreement on Textiles
and Clothing (ATC) establishes a 10-year phase-out of the quotas
established under the MFA. Although the MFA expired on Decem-
ber 31, 1994, the bilateral agreements negotiated between indi-
vidual importing and supplier governments remain in force. If the
signatories to those bilateral arrangements are members of the
World Trade Organization (WTO), the quota levels established
under those agreements are now governed by the ATC. This means
that the quotas must be adjusted in accordance with ATC rules.

As a general matter, the ATC was designed to generate increased
opportunities for trade in the textiles and apparel sector. It liberal-
izes the current trading rules in two ways: by increasing and then
removing quotas in three phases over a 10-year transition period
and by requiring all participants to provide improved access to
their markets.

Thus, on January 1, 1995, each importing signatory to the WTO,
including the United States, Canada, and the members of the Eu-
ropean Union, was required to “integrate” into normal GATT rules
(including GATT 1947’s article XIX and the Uruguay Round’s
Agreement on Safeguards) textile and apparel products accounting
for at least 16 percent of the trade covered by the ATC, using 1990
as the base year. Integration means that any existing quotas on in-
tegrated products under MFA rules automatically become void and
no new quotas may be imposed upon such products unless there
has been a determination of serious injury under GATT article
XIX, the safeguards provision.

On January 1, 1998, the importing nations were required to inte-
grate another 17 percent of trade, and on January 1, 2002, an addi-
tional 18 percent. Beginning in 2005, all textile and apparel trade
will fall under normal GATT/WTO rules. Under the terms of the
ATC, the Agreement cannot be extended beyond 10 years.

The U.S. Committee for the Implementation of Textile Agree-
ments (CITA) currently is the inter-agency group responsible for
administering the U.S. quota program and implementation of ATC.
CITA is composed of representatives from the Departments of Com-
merce, State, Labor, and Treasury, and the Office of the U.S. Trade
Representative. The Commerce Department official is chair of the
committee and heads the Office of Textiles and Apparel (OTEXA)
in the Department of Commerce which implements the terms of the
agreements and decisions made by CITA. A primary function of
CITA is to monitor imports and to determine when calls for con-
sultations are to be made. The CITA announced in October 1994
which products it would integrate on January 1, 1995.13

13(59 Fed. Reg. 51942)
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Under the Uruguay Round Agreements Act (URAA), CITA de-
cided by April 30, 1995 which products will be included in each of
the next two integration “tranches,” with the most sensitive prod-
ucts to be integrated last.’* No changes may be made in the inte-
gration schedule, unless required by law or in order to carry out
U.S. international obligations, or to correct technical errors or re-
classifications.

The ATC requires that existing growth rates—the amounts by
which quota levels are to rise each year—be gradually increased.
According to the ATC, the increase in growth rates is to be applied
in three stages, with each stage’s growth to be applied on top of
existing rates. Thus, during stage one, the first 3 years of the ATC,
the level of annual growth for each individual quota is to be in-
creased by 16 percent. During stage two, the annual growth rate
is to increase another 25 percent, and during stage three, which
covers the last 3 years of the phase-out process, the “growth on
growth” rate is 27 percent. These increases are intended to replace
the renegotiation of bilateral textile agreements.

There is one potential exception to the ATC’s growth-on-growth
provision. A country may seek to preclude a supplier country from
obtaining such benefits if the supplier provides inadequate market
access for textile products. Any WTO member may bring a market
access complaint before the WTQO’s Textile Monitoring Board
(which replaces the MFA’s TSB), which then may authorize the im-
porting nation not to increase growth rates for the relevant sup-
plier at the next stage of the transition.

Rules of origin

The URAA also directed the U.S. Treasury Department to change
by July 1, 1996, the rules of origin for textile and apparel products.
Rules of origin determine which country’s quotas should be charged
for particular imports when manufacturing of the goods occurs in
more than one country. The U.S. domestic industry sought the
rules change on the ground that suppliers were purposely splitting
their manufacturing operations among various countries as a
means of avoiding quota restrictions.

For apparel products, the rules change means that the place of
assembly will generally determine the origin of a product. Under
Customs Service regulations in effect prior to July 1, 1996, the ori-
gin of apparel depends upon the complexity of the assembly oper-
ation. For garments requiring only simple assembly, such as the
sewing together of four or five pieces, the country in which those
pieces were cut was usually considered the country of origin. For
more tailored garments, the country of assembly was the country
of origin under the old rule. According to the new rule, textile prod-
ucts manufactured in several countries are deemed to originate
where the “most important” assembly process occurred, regardless
of where the product was cut. Under both the earlier rule and the
rule established in 1996, the origin of knitted garments is the coun-
try in which the knit-to-shape pieces were formed.

For non-apparel products, the country in which the fabric is
woven or knit generally is the country of origin under the new rule.

14(60 Fed. Reg. 5625)
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Prior to the URAA changes, the country in which the fabric is
printed and dyed and subject to additional “finishing operations” or
in which it is cut and then sewn was often the country of origin
for quota purposes.

Products covered by the United States-Israel Free Trade Area
Agreement are exempt from the rules change.

BILATERAL TEXTILE AGREEMENTS

Under authority of section 204 of the Agricultural Act of 1956,
as amended, and in conformity with the MFA, the President nego-
tiated bilateral agreements restricting textile exports from supplier
countries. There were 42 such bilateral agreements in force as of
December 31, 1994, 27 of which were with members of the World
Trade Organization. Provisions of bilateral agreements in effect
with WTO members were carried over and remain in effect under
the new ATC. Quota levels established under these agreements
Rr’i?éide the base levels for the annual growth provisions of the

As of January 1, 2001, the United States has bilateral agree-
ments governed by the ATC with 39 members of the WTO. The
United States has agreements (not governed by the ATC) with
eight non-WTO members

Bilateral textile agreements apply to textile products, fiber and
fabric, and apparel. Each agreement contains flexible, specific, and/
or aggregate limits with respect to the type and volume of textile
products that the supplier country can export to the United States.
Limits are usually set in terms of square meter equivalents
(SME’s). They allow, under certain conditions, for carryover (from
the prior year to current year within the same product category),
carryforward (from the subsequent year to the current year within
the same product category), and swing (from one product category
to another product category within the same year) of unused por-
tions of quotas. These provisions may be applied only with respect
to specific import limits set forth in the bilateral agreement. Each
agreement also provides for adjustment of import levels in accord-
ance with specified growth rates. The bilateral with Taiwan pro-
vides for an export control system to be administered by this ex-
portin1g5 country to assure compliance with the terms of the Agree-
ment.

The ATC alters somewhat the process by which new quotas may
be established during the 10-year phase-out process, compared with
the system that existed under the MFA. Under the ATC’s “transi-
tional safeguard” mechanism, if CITA determines that imports of
a particular product are causing “serious damage” or the “actual
threat thereof,” it will be able to establish quotas on unrestrained
suppliers of that product.

Under the MFA, before CITA could request consultations with a
particular country (or “issue a call”) for the purpose of negotiating
a quota, it had to determine that imports of a certain category of
products from that country were causing—or threatening to
cause—“market disruption.” Thus, under the MFA, the injury de-
termination was both product and country specific. Under the ATC,

15Exec. Order 11651, 3 CFR 676 (1971-75 Comp.).
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the injury must only be product specific, and once an injury deter-
mination is made, a country can seek a quota with any supplier
whose exports of that product are “increasing sharply and substan-
tially.” If consultations fail to produce an agreement on restrictive
levels, and a country is able to demonstrate that such imports are
causing or threatening serious damage, the country may take uni-
lateral action to establish a quota at a level based upon trade dur-
ing a recent 12-month period. Such quotas will be permitted to re-
main in place for up to 3 years (although the quota must be in-
creased annually), unless the product is integrated into normal
WTO rules before then. All calls will be subject to review by the
WTO’s Textiles Monitoring Board.

TEXTILES AND APPAREL TRADE UNDER THE NORTH AMERICAN FREE
TRADE AGREEMENT

NAFTA created a number of special rules affecting trade in tex-
tiles among the United States, Canada and Mexico. The NAFTA
textiles rules of origin determine which goods are “originating” and
therefore eligible for preferential treatment, i.e., reduced or duty-
free entry. Products of Canada or Mexico that do not meet the
NAFTA origin rules, or one of the several exceptions to those rules,
are not precluded from entering the United States. However, they
may be subject to normal (non-preferential) duties or, for Mexican
goods, to quota requirements.

A “yarn-forward” rule of origin applies to most textile products,
although there are a number of exceptions. Yarn-forward means
that the finished textile or apparel product must be made from fab-
ric formed in North America from yarn spun in North America.

NAFTA also includes “tariff preference levels” (TPLs) that permit
a limited number of Canadian and Mexican textile and apparel
products to enter the United States each year at the preferential
NAFTA tariff rate even though the products do not meet the “yarn
forward” origin rules, and therefore are not “originating” goods.
These are essentially annual tariff rate quotas. Once imports reach
the TPL limit, most-favored-nation (MFN) duties will be applied to
any additional non-originating products entered during the rest of
the year.

Most quotas on Mexican-made textile and apparel products were
eliminated upon implementation of the NAFTA, but a few quotas
remain. The remaining quotas apply only to products that do not
meet the preferential NAFTA origin rules but are considered to be
products of Mexico for other purposes. The remaining U.S. quotas
on Mexican goods are scheduled to be removed by the year 2004.

SECTION 22 OF THE AGRICULTURAL ADJUSTMENT ACT OF 1933

Section 22 of the Agricultural Adjustment Act of 1933, as amend-
ed (7 U.S.C. 624), authorizes the President to impose fees or quotas
on imported products that undermine any U.S. Department of Agri-
culture (USDA) domestic commodity program. This authority is de-
signed to prevent imports from interfering with USDA efforts to
stabilize domestic agricultural commodity prices. However, in the
Uruguay Round Agreement on Agriculture, the United States
agreed to convert all quotas and fees on imports from any country
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to which the United States applies the WTO Agreement to tariff-
rate quotas. Section 22 authority is available now only for imports
from countries to which the United States does not apply the WTO
Agreement.

Basic provisions

Under section 22, the Secretary of Agriculture advises the Presi-
dent when the Secretary has reason to believe that—

(1) imports of an article are rendering, or tending to render
ineffective, or materially interfering with, any domestic, agri-
cultural-commodity price-support program, or other agricul-
tural program; or

(2) imports of an article are reducing substantially the
amount of any product processed in the United States from
any agricultural commodity or product covered by such pro-
grams.

If the President agrees that there is reason for the Secretary’s
belief, the President must order an ITC investigation and report.
Using this report as his basis, the President must determine
whether the statutory conditions warranting imposition of a section
22 quota or fee exist.

If the President makes an affirmative determination, he is re-
quired to impose, by proclamation, either import fees (which may
not exceed 50 percent ad valorem) or import quotas (which may not
exceed 50 percent of the quantity imported during a representative
period) sufficient to prevent imports of the product concerned from
harming or interfering with the relevant agricultural program.

Application

Between 1935 and 1985, section 22 was used to impose import
restrictions on 12 different commodities or food product groups: (1)
wheat and wheat flour; (2) rye, rye flour, and rye meal; (3) barley,
hulled or unhulled, including rolled, ground, and barley malt; (4)
oats, hulled or unhulled, and unhulled ground oats; (5) cotton, cer-
tain cotton wastes, and cotton products; (6) certain dairy products;
(7) shelled almonds; (8) shelled filberts; (9) peanuts and peanut oil;
(10) tung nuts and tung oil; (11) flaxseed and linseed oil; and (12)
sugars, syrups, and sugar-containing products. Section 22 fees and
quotas have since been terminated for most of these commodities.
Prior to implementation of the Uruguay Round Agreement on agri-
culture in late 1994, import quotas were in place to protect certain
cotton, specific dairy products, peanuts, and certain sugar-con-
taining products, such as sweetened cocoa, pancake flours, and ice-
tea mixes. Import fees were in place on refined sugar.

AGRICULTURE TRADE UNDER THE NORTH AMERICAN FREE TRADE
AGREEMENT IMPLEMENTATION ACT

Background

NAFTA is the first free trade agreement entered into by the
United States that employs the concept of “tariffication” of agricul-
tural quantitative restrictions. Under this method, a country re-
places each of its non-tariff barriers with a “tariff-equivalent,”
which is a tariff set at a level that will provide protection for a
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product equivalent to the non-tariff barrier that the tariff replaces.
In the case of several agricultural goods listed in the tariff sched-
ules of each NAFTA country, the NAFTA countries converted quan-
titative restrictions to tariffs or tariff-rate quotas.

Pursuant to the NAFTA, U.S. section 22 quotas and fees were
converted to tariff-rate quotas, under which “qualifying” Mexican
dairy products, cotton, sugar-containing products, and peanuts will
enter the United States duty free up to a certain quantity of im-
ports (the “in quota” quantity.) A “qualifying good” is an agricul-
tural good that meets, based on its Mexican content alone, the
NAFTA rules of origin contained in section 202 of the NAFTA Im-
plementation Act.

To a large extent, the NAFTA agriculture agreement amounts to
three bilateral agreements rather than a trilateral accord. For agri-
culture goods traded between United States and Canada, the
NAFTA incorporates the agricultural market access provisions of
chapter 7 of the United States-Canada Free-Trade Agreement
(CFTA). The NAFTA sets out separate agricultural market access
agreements between Mexico and the United States and between
Mexico and Canada. In addition the NAFTA includes several obli-
gations governing agriculture trade common to all three countries.

Basic provisions

Section 321(b) of the North American Free Trade Agreement Im-
plementation Act authorizes the President, pursuant to the
NAFTA, to exempt any “qualifying good” from any quantitative
limitation or fee imposed under section 22 of the Agricultural Ad-
justment Act for as long as Mexico is a NAFTA country.

As discussed above, the United States agreed to convert its im-
port quotas to tariff rate quotas under section 22 of the Agricul-
tural Adjustment Act for imports from Mexico of dairy products,
cotton, sugar-containing products and peanuts. Article 302(4) of the
NAFTA permits the allocation of the in-quota quantity under these
tariff rate quotas, provided that such measures do not have trade
restrictive effects on imports in addition to those caused by the im-
position of the tariff-rate quotas. Section 321(c) of the NAFTA Act
directs the President to take such action as may be necessary to
ensure that imports of goods subject to tariff rate quotas do not dis-
rupt the orderly marketing of commodities in the United States.

Section 321(f) of the Act is a free-standing provision that estab-
lishes an end-use certificate requirement for imports of wheat or
barley imported into the United States from any foreign country or
instrumentality that requires end-use certificates on wheat or bar-
ley produced in the United States.

Section 308 of the NAFTA Act amends the CFTA Act, which im-
plemented the tariff “snapback” provided for in article 702 of the
CFTA, to provide that the President may impose a temporary duty
on imports of a listed Canadian fresh fruit or vegetable if a certain
import price and other conditions exist.

Se